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Upgrading	Military	Discharges:
Affirming Service, Erasing Stigma, Transforming Lives

To help give us some focus for this discussion...

Discharge Process Why it Matters Basics of DU Law DU Best Practices COD Overview Case Study

© 2020 Connecticut Veterans Legal Center, Veterans Inclusion Project



Upgrading	Military	Discharges:
Affirming Service, Erasing Stigma, Transforming Lives

Overview:
• Overview	of	the	Discharge	Process
• Why the Discharge Process Matters
• Changing a Discharge via Discharge Upgrade
• Changing a Discharge for the Veterans Administration (COD)
• Discuss a Case Study
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How are Discharged Issued?

MILITARY	REGULATIONS
Department of Defense Instruction 1332.14 establishes DoD policies and procedures for discharging
enlisted service members and also instructs the Secretaries of each branch to set its own
regulations governing separations:

Air	Force:		AFI	36‐3208
Army:		AR	635‐200
Coast	Guard:		COMDTINST	M1000.4
Marines:		MCO	P1900.16
Navy:		MILPERSMAN	1900‐1999,	NAVPERS 15560D

10 U.S.C. § 1169 also confers broad authority on the Secretary of each branch to determine how and
why service members may be involuntarily separated before their term of enlistment expires.
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DD Form 214
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A veteran’s DD214 is their Certificate of
Release or Discharge from active duty.

NOTE: Veterans of the National Guard get a
DD214 for initial training, and for any time
that they were called up for federal Active
Duty. However, the Certificate of Release
received by National Guard is Form NGB 22,
not a DD214.
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DD Form 214

Two important pieces of information on a 
veteran’s DD 214 are their: 
1. Character of Service, and 
2. Narrative Reason for Separation
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Character of Service

Military Discharge Characterization

Honorable

General Under Honorable Conditions

Uncharacterized

Other Than Honorable / Undesirable

Bad Conduct

Dishonorable

Administrative	Separations

Punitive	Separations
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Administrative Discharges

o Initiated by Commander who has tremendous discretion.
• Limited due process
• Separate regulations for each service

o Process when required includes:
• Counseling and rehabilitative efforts “must normally” be attempted
• Report from Commander
• Notice to service member of rights/intent to discharge
• Hearing (sometimes)

o Service members frequently waive counsel/hearing.
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Narrative Reason for Separation

o Sufficient Service for 
Retirement

o Expiration of Term of Service
o Misconduct
o Pattern of Misconduct
o Personality Disorder
o Alcohol Rehabilitation Failure

o Misconduct (Serious Offense)
o Alcohol/Drug Rehabilitation 

Failure
o Reduction in Force
o Hardship
o Homosexual Act 
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Upgrading	Military	Discharges:
Affirming Service, Erasing Stigma, Transforming Lives

Overview:
• Overview of the Discharge Process
• Why	the	Discharge	Process	Matters
• Changing a Discharge via Discharge Upgrade
• Changing a Discharge for the Veterans Administration (COD)
• Discuss a Case Study
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Your Discharge Determines Access 
to the Veterans Administration (VA)

Military Discharge Characterization

Honorable

General Under Honorable Conditions

Uncharacterized

Other Than Honorable / Undesirable

Bad Conduct

Dishonorable

Auto

VA 
Review

VA Character of Discharge Determination

“Honorable for VA Purposes”

Subject to Review re whether “Dishonorable 
for VA Purposes”. Presumptively dishonorable 
until COD.
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Why do Characterizations Matter?

• VA benefits
• Healthcare
• Disability compensation
• Pension
• GI Bill 
• Home loans

• Employability, re-enlistment
• Recognition of service to the country
• Stigma/Shame
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Why do Characterizations Matter?
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DoD Discharges, VA Interprets
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When Does Veteran Run into Question about Discharge?
VA Hospital Eligibility Offices
• Front line staff
• Veteran may have been turned away with no individual review. 
VA Benefit Applications
• Applications for Benefits can lead to a review
• Referral from VA Hospitals about eligibility
Access to Community Resources
• Employers can ask for dd‐214 (curiosity or veteran preference)
• Organizations that support and serve veterans
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Two Paths to Change Character of Service
• Department of Defense (DOD)

• Discharge Upgrade
• Department of Veteran Affairs (VA)

• Character of Discharge Determination

Why Different Paths?
• Agencies Get to Determine Process for Itself
• Pros and Cons to each Process

Changing	the	Character	of	Service



Discharge Upgrades – the Basics

Basics of DU Law
• Case Illustration

• DOD Review Boards

• Standards of Review

• Important DOD Memoranda
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Case Illustration – Hypothetical 

o Sam, a post 9/11 Marine Veteran (TOS: 2003-06). He served over 3 years of a 4 year enlistment. 
The first 2 years were without incident, but in the beginning of his third year was the victim of a 
sexual assault. 

o Shortly after the assault, he showed up late for duty and received an Unauthorized Absence (UA). 
A couple months later he went UA for several days, returned and tested positive for THC. 

o His chain of command subsequently administratively separated him with a narrative reason of 
pattern of misconduct, separation authority of Marcorsepman par. 6210.3, and an Other than 
Honorable (OTH) character of discharge.

o He wants an upgrade for employment, access to VA Healthcare (he has been diagnosed with 
PTSD) and GI Bill benefits, and to remove a shameful, derogatory label on his service.

© 2020 Connecticut Veterans Legal Center, Veterans Inclusion Project
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Review Boards
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WHAT	ARE	THE	REVIEW	BOARDS	AND	WHAT	ARE	THEIR	POWERS?

Each branch of the military has two types of Review Boards that can grant 
discharge upgrades:

1. Discharge Review Board (DRB)

2. Board for Correction of Military Records (BCMR)

NOTE:	The Navy calls its Board the Board for Correction of Naval Records (BCNR).  The	Marines	
are	a	part	of	the	Department	of	the	Navy,	so	veterans	of	the	Marines	apply	to	the	BCNR.

Discharge Process Why it Matters Basics	of	DU	Law DU Best Practices COD Overview Case Study



Discharge Review Boards
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STATUTE	OF	LIMITATIONS
15	years	from date of discharge. 10	USC	§ 1553	(a)
 No exceptions

COMPOSITION	OF	THE	BOARD

The Board is composed of five officers from the 
branch of service involved. 10	USC	§ 1553	(a)	

Discharge Process Why it Matters Basics	of	DU	Law DU Best Practices COD Overview Case Study



Discharge Review Boards
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10	U.S.C.	§ 1553

DRBs CAN
– Upgrade	a	veteran’s	character	of	discharge	(i.e.	from	OTH	to	honorable)

EXCEPTION:	DRBs cannot review discharges that were the result of a General Court Martial 
conviction.

A veteran whose discharge was the result of a Special Court Martial may only request a change in 
characterization of service, and will only be granted an upgrade on the basis of clemency.

– Change	a	veteran’s	Narrative	Reason	for	Separation	(i.e.	from	Misconduct	to	Secretarial	
Authority).

EXCEPTION:	DRBs cannot change a veteran’s Narrative	Reason	to or from “Medical	Retirement.”
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Discharge Review Boards
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10	U.S.C.	§ 1553

DRBs	CANNOT
 Reinstate people in the service

 Make changes to service records in the OMPF, aside from the 
DD214

 Cannot issue an applicant a less favorable discharge than that 
issued at the time of separation 32	C.F.R.	70.9(a)
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Discharge Review Boards
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TWO	TYPES	OF	REVIEW	AVAILABLE
DODI	1332.28	E3.2.3

1. Record Review
2. Personal Appearance Hearing

If the applicant requests a records review. They may later request
a personal hearing. The alternative is not true.
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Board of Corrections

© 2020 Connecticut Veterans Legal Center, Veterans Inclusion Project

COMPOSITION	OF	THE	PANELS
ABCMR,	BCNR,	AFBCMR
Civilian members of the respective Departments are appointed by the 
Secretary of the Department—three members constitute a quorum. 
32 C.F.R. §§ 581(c)(1), 723.2(a), 865.1

BCMR	for	the	Coast	Guard
Civilian members of the Department of Homeland Security appointed by the
Secretary of Homeland Security—two members constitute a quorum.
33 C.F.R. § 52.11(b)
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Board of Corrections
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STATUTE	OF	LIMITATIONS:	10	USC	§ 1552(b)

Three	years	from	the	date	on	which	the	veteran	“discovers	the	error	or	
injustice”

Discovery has been construed as “actual knowledge” 
not constructive knowledge.
(Ridgely	v.	Marsh,	866	F.2d	1526,	1529	(D.C.	Cir.	1989))

However,	the	Board	may excuse a failure to file within three years after 
discovery if it finds it to be “in the interest of justice”. 
10 U.S.C. § 1552(b)
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Board of Corrections
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10	USC	§ 1552

BCMRs	have	the	authority	to	do	everything	that	DRBs	can	do	
and	much	more,	such	as:
 Upgrade a veteran’s Character of Discharge that resulted from a General 

Court Martial conviction. 

 Change a veteran’s Narrative Reason for Separation to or from “medical 
retirement”.

 Make a wide range of changes to a veteran’s service and medical records.
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Board of Corrections
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10	USC	§ 1552

BCMRs	have	the	authority	to	do	everything	that	
DRBs	can	do	and	much	more,	such	as:	con't…

 Re-instate someone into the military.

 Review a denial from the DRB.
 If an applicant can get the remedy they are 

seeking from the DRB, they must apply to the 
DRB first.

NOTE: 

BCMRs cannot issue an 
applicant a less favorable 
discharge than that issued 
at the time of separation.

BCMRs cannot expunge a 
special or general court 
martial conviction.
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Board of Corrections
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DOCUMENTARY	REVIEW
Board	decides	based	on	the	following	records:
 Veteran’s application (DD Form 149).
 Advocate’s brief (if submitted).
 Any evidence or argument submitted by applicant.
Board will request routine records (personnel and in‐service medical records) as
well as any other records needed to afford the applicant a “full and fair” review (32
C.F.R. § 581.3 (b)(5)(iii), however, it is ultimately the applicant’s responsibility to
provide all records necessary to support the alleged error or injustice. See 32 C.F.R. §
581 (b)(4)(iv).
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Case Illustration – Hypothetical 

o Sam, a post 9/11 Marine Veteran (TOS: 2003-06). He served over 3 years of a 4 year enlistment. 
The first 2 years were without incident, but in the beginning of his third year was the victim of a 
sexual assault. 

o Shortly after the assault, he showed up late for duty and received an Unauthorized Absence (UA). 
A couple months later he went UA for several days, returned and tested positive for THC. 

o His chain of command subsequently administratively separated him with a narrative reason of 
pattern of misconduct, separation authority of Marcorsepman par. 6210.3, and an Other than 
Honorable (OTH) character of discharge.

o He wants an upgrade for employment, access to VA Healthcare (he has been diagnosed with 
PTSD) and GI Bill benefits, and to remove a shameful, derogatory label on his service.

Where	should	he	file	and	what	type	of	review	should	he	ask	for?
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Developing the Case – Best Practices

Developing the Case – DU Best Practices

• Application Overview

• Standards of Review

• Crafting Contentions/Issues

• Important DOD Memoranda

• Putting it All Together
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The DU Application
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What	do	DU	applications	have	to	include?
• DD293 or DD149 and DD214

What	else	do	we	suggest?	
• Cover letter
• List of contentions*
• Detailed brief*
• Client personal statement
• Copies of all relevant military records
• Copies of all relevant medical records
• Proof of mental health diagnosis, if applicable
• A timeline of major events
• Evidence of positive character*
• Other evidence as appropriate*
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Crafting Contentions / Issues
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Standards	of	Review:
DRBs
 Equity 32	C.F.R.	§ 70.9(c)
 Propriety 32	C.F.R.	§ 70.9(b)

Clemency
If	the	discharge	was	the	result	of	a	SPECIAL	court	martial	conviction						(10	U.S.C.	1553(a))

BCM/NRs
 Injustice 10	U.S.C.	§1552(a)(1)
 Error 10	U.S.C.	§1552(a)(1)

Clemency
If	the	discharge	was	the	result	of	a	special	or	general	court	martial	conviction	(10	U.S.C.	
1552(f)(2))
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Equity / Injustice
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Three	statutory	reasons	for	an	Equity/Injustice	upgrade:

1. Future Policy Change: If, the policy that led to the veteran’s discharge has now 
been changed to such a degree that the veteran would not have been 
discharged as the policies currently stand. 32	C.F.R.	§ 70.9(c)(1)	

2. In-service Inconsistencies: If, at the time the veteran was discharged, the 
discharge was inconsistent with the standards of discipline at that time. 32	
C.F.R.	§ 70.9(c)(2)

3. Personal Record: If the discharge was inequitable/unjust based on evidence 
relating to A) quality of service or B) capability to serve. 32	C.F.R.	§ 70.9(c)(3)
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Impropriety/Error
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Two	statutory	reasons	for	an	Impropriety/Error	upgrade:

1. An error of fact, law, procedure, or discretion occurred, and the error was 
prejudicial to the veteran during the discharge process. 32	C.F.R.	§ 70.9(b)(1)(i)
 Prejudicial	error	means	there	is	a	“substantial	doubt”	that	the	discharge	
would	have	remained	the	same	if	the	error	had	not	been	made.	

2. A change in policy by the military service of which the applicant was a member, 
made expressly retroactive to the type of discharge under consideration, 
requires a change in the discharge. 32	C.F.R.	§ 70.9(b)(1)(ii)
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Crafting Contentions / Issues

© 2020 Connecticut Veterans Legal Center, Veterans Inclusion Project

PRACTICE	POINTER:	

With the fast pace of change, this area is ripe for both error and injustice 
arguments.  Check federal statutes, DoD instructions, and branch regulations, if 
your client was discharged after the changes and they weren’t followed, you have a 
propriety argument.  If s/he was discharged before the protections, you have an 
equity argument
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New(ish) DOD Memoranda
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 Hagel Memo 2014

 Carson Memo 2016

 Kurta Memo 2017

 Wilkie Memo 2018
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Hagel Memo
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Hagel	Memo	‐ Sept.	4,	2014

 Statute of limitations liberally waived at the BCM/NRs (not the DRBs) for PTSD-

related cases

 Liberal consideration for PTSD in service if symptoms in service treatment 

records or service records

 Special consideration for VA determination of service-related PTSD

 Liberal consideration for civilian provider diagnoses

 (Potential) Mitigation of misconduct
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Carson Memo
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Carson	Memo	– Feb.	24,	2016

 Time limits waived (not DRB)

 De	novo review of any decision on PTSD-based claim pre-Hagel standards, or 

any case in which Hagel standards were not applied

 Specific mention of TBI as a condition related to PTSD
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Kurta Memo
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Kurta	Memo	– Aug.	25,	2017

“Standards	for	review	should	rightly	consider	the	unique	nature	of	these	cases	and	afford	each	veteran	
a	reasonable	opportunity	for	relief	even	If	the	sexual	assault	or	sexual	harassment	was	unreported,	or	
the	mental	health	condition	was	not	diagnosed	until	years	later.”

 Expands Carson and Hagel to include “mental health conditions, sexual assault, and sexual 
harassment”

 Mandates that Carson and Hagel standards apply to DRBs and BCMRs, and to ALL discharges
 Clarifies that the policy applies to characterization, narrative reason, separation code and re-

enlistment code
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Kurta Memo
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Kurta	Memo	– pivotal	questions
Gives express guidance on 4 main questions for the boards concerning mental 
health related DU cases:

1. Did the veteran have a condition or experience that may excuse or mitigate the 
discharge?

2. Did that condition exist/ experience occur during military service?

3. Does that condition or experience actually excuse or mitigate the discharge?

4. Does that condition or experience outweigh the discharge?

Discharge Process Why it Matters Basics of DU Law DU Best Practices COD Overview Case Study



(Unofficial) Post-Kurta DRB Trends

© 2020 Connecticut Veterans Legal Center, Veterans Inclusion Project

• PTSD diagnosis (esp. in-service); TBI 

diagnosis anytime if service related

• Sought help during service

• Substance abuse related to post-

deployment/trauma

• Post-service MH treatment; substance abuse 

treatment

• Combat, especially if meritorious

• VA service connection

• No diagnosis

• Pre-trauma substance abuse; other pre-

trauma misconduct

• Prior denial of mental health concerns

• Failure to participate in treatment

• SM could still “discern difference between 

right and wrong”

Convincing	Arguments	 Unconvincing	Arguments	

Discharge Process Why it Matters Basics of DU Law DU Best Practices COD Overview Case Study



Wilkie Memo – for ALL cases
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Wilkie Memo	– July	25,	2018

Purpose:	to	clarify	the	inequity,	injustice	and	clemency	standards	
allowing	the	boards	to	“ensure	fundamental	fairness”

 Standard approach the boards should take in evaluating equity and clemency 
claims – emphasis on fairness and second chances

 Spells out factors for weighing the mitigating value of in-service proficiency, 
conduct and achievements.  

 Specifically includes post-service conduct and achievements as criteria boards 
should use when determining whether to grant an upgrade.
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Wilkie Memo – for ALL cases
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Wilkie Memo	– In‐service	considerations
Military values honor sacrifice and achievement, rehabilitating service members 

and favoring second chances, and punishing only when necessary

 Service is often characterized as honorable despite minor or infrequent 
misconduct; it does not have to be flawless

 Severity of misconduct is not static. If the seriousness of the misconduct has 
dissipated over time (e.g., marijuana) the mitigating evidence may now 
outweigh the misconduct

 Responses to misconduct can differ substantially. Boards should consider 
“uniformity and unfair disparities in punishment as a basis for relief”
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Wilkie Memo – for ALL cases
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Wilkie Memo	– Post‐service	considerations
Post-service conduct (specifically related to criminal justice issues)*

Post-service achievements

Length of time since the misconduct

The Applicant’s: 
 Character and reputation (also mentions character references)
 Illness or old age
 Service to the community (government work, volunteering)
 Job history
 Degree of contrition*

*particularly important in clemency cases
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Case Illustration – Hypothetical 

o Sam, a post 9/11 Marine Veteran (TOS: 2003-06). He served over 3 years of a 4 year enlistment. 
The first 2 years were without incident, but in the beginning of his third year was the victim of a 
sexual assault. 

o Shortly after the assault, he showed up late for duty and received an Unauthorized Absence (UA). 
A couple months later he went UA for several days, returned and tested positive for THC. 

o His chain of command subsequently administratively separated him with a narrative reason of 
pattern of misconduct, separation authority of Marcorsepman par. 6210.3, and an Other than 
Honorable (OTH) character of discharge.

o He wants an upgrade for employment, access to VA Healthcare (he has been diagnosed with 
PTSD) and GI Bill benefits, and to remove a shameful, derogatory label on his service.

Which	DOD	Memos	apply	(if	any)?

© 2020 Connecticut Veterans Legal Center, Veterans Inclusion Project
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Building a Case – First Steps
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Step	1

• Review DD214
• Interview veteran
• Document collection and 

standard forms to collect at 
intake

• Basics of the OMPF – what to 
look for, and what documents 
are generally not in the OMPF 

• Sample Letters and document 
collection releases
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Supporting Statements 
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Step	2:

Begin collecting:
• Supporting letters and 

statements
• Obtaining diagnoses and 

medical statements
• STRs and other medical 

evidence
• Develop questions for medical 

experts
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Supporting Statements 
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Personal	Statement
• Use the veteran’s own words.

• Tell the whole story, not just the military portion: start pre-service, include why they joined, 
details about the service and post service accomplishments and/or struggles

• The veteran should explain the context for any misconduct and address any errors or 
discrepancies in the record

• End with why the veteran wants a discharge upgrade – consider discussing the impact the bad 
paper has had on him/her and what s/he would do with the upgrade (GI bill, VA treatment, 
employment etc.)

• The veteran should sign and notarize (if possible)
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Supporting Statements 
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Expert	Statements

• If a mental health based claim, try to get a statement from a treating clinician.  Ask the clinican 
to address:

o Diagnosis, and approximate date of onset
o Records reviewed
o Current treatment
o Likelihood that the underlying misconduct to the diagnosis

• If no diagnosis, consider obtaining a forensic psych evaluation.
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Sample Medical Expert Questions
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The issues on which we request your opinion are:

• Whether in	your	professional	medical	opinion	Ms. D experienced sexual assault in January 2012.
• Whether in	your	professional	medical	opinion	any behaviors exhibited by Ms. D after January 2012 were 

consistent with experiencing sexual assault.
• Whether in	your	professional	medical	opinion	Ms. D currently meets the standard(s) for any mental health 

disorder(s).
• Whether in	your	professional	medical	opinion	Ms. D’s mental health condition or experience of sexual assault 

contributed to her use of non-prescribed and illegal substances during her military service.
• Whether in	your	professional	medical	opinion	Ms. D had a mental health disorder(s) during the period January 

2012 to September 2015, and if so, whether that disorder(s) contributed to the conduct leading to her 
discharge.

Whether in your professional medical opinion any indicators identified by the DoD Kurta Memorandum show that 
Ms. D experienced a mental health condition and/or sexual assault during the period January 2012 to September 
2015. 
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Finding Contentions
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Step	3

Mine the OMPF to identify propriety and 
inequity-based contentions:
o Check the narrative reason and separation 

authority on the DD214, find 
corresponding paragraph in current reg, 
and reg at the time; look up in DODI as 
well.

o Review veteran/buddy statements for 
leads. 

o Remember, the DODI and military 
separation regulations are your friends 
and often offer step by step check list for 
IDing contentions!
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Case Illustration – Hypothetical 

o Sam, a post 9/11 Marine Veteran (TOS: 2003-06). He served over 3 years of a 4 year enlistment. 
The first 2 years were without incident, but in the beginning of his third year was the victim of a 
sexual assault. 

o Shortly after the assault, he showed up late for duty and received an Unauthorized Absence (UA). 
A couple months later he went UA for several days, returned and tested positive for THC. 

o His chain of command subsequently administratively separated him with a narrative reason of 
pattern of misconduct, separation authority of Marcorsepman par. 6210.3, and an Other than 
Honorable (OTH) character of discharge.

o He wants an upgrade for employment, access to VA Healthcare (he has been diagnosed with 
PTSD) and GI Bill benefits, and to remove a shameful, derogatory label on his service.

© 2020 Connecticut Veterans Legal Center, Veterans Inclusion Project
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Finding Contentions
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Finding Contentions
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Use	the	criteria	required	for	the	basis	of	separation,	check	for	the	
proper	forms,	and	look	for	common	errors.
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Identifying Contentions
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After consulting the reason for 
discharge and other potential 
errors common to the veteran’s fact 
pattern, locate key documents.  

For example, this is an annotated 
“Page	11”	the formal counseling 
form that should be in the 
hypothetical veteran’s file. If not, 
there is a ground that the pattern of 
misconduct administrative 
separation was improper.
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Specific Case Types
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Step	4

If dealing with a “specific case 
type” such as a mental health-
related DU, look up symptoms 
and consider possible symptoms: 
o DSM-V current diagnostic – use 

to find symptomology
o Mental health related DOD 

memos specify misconduct can 
be evidence of underlying 
diagnosis
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Specific Case Types
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Example of a basic mental 
health-related contention 
template based on the DOD 
memo standards
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Case Illustrations – Contentions 
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Example	summary	contentions	for	an	MST‐based	claim	using	
the	Hagel,	Carson	and	Kurta	memos
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Putting it all together – Contentions List
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PRACTICE	POINTER:	

Boards are tremendously 
backlogged.  

Make it easy on the 
examiners (and frame the 
case on your own terms!) by 
crafting a clear and succinct 
contention list.
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Putting it all together – The Application
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• DD293 or DD149 and 
• Cover letter
• Detailed Brief –with	a	list	of	contentions!
• Exhibits:

o Client Personal Statement
o Copies of all relevant military records, including DD214
o Copies of all relevant medical records
o Proof of mental health diagnosis, if applicable
o A timeline of major events
o Evidence of positive character
o Other evidence as appropriate
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Upgrading	Military	Discharges:
Affirming Service, Erasing Stigma, Transforming Lives
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Discharge Process Why it Matters Basics of DU Law DU Best Practices COD	Overview Case Study

Overview:
• Overview of the Discharge Process
• Why the Discharge Process Matters
• Changing a Discharge via Discharge Upgrade
• Changing	a	Discharge	for	the	Veterans	Administration	(COD)
• Discuss a Case Study



Upgrading	Military	Discharges:
Affirming Service, Erasing Stigma, Transforming Lives
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Switching focus from the DoD to the VA

• DoD controls the life of activity duty military 
and the VA supports “veterans” as civilians.

• To the VA, a veteran is a term of art and all 
veterans are not automatically eligible for all VA 
services.
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The	VA	defines	a	Veteran…

A “veteran” is defined by the Veterans Administration
• Federal
• Active
• Minimum time in service (after 9/1980, 2Y except SC)
• Discharged under conditions other than dishonorable

No regulatory bars; no statutory bars

38 USC 101(2); 38 CFR 3.12; 38 CFR 3.12a
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Some	Basic	Procedure

VBA Regional Office COD Process
• Can be initiated in various ways, but notice will be sent
• Evidence and argument can be submitted;
• Central question is whether veteran is discharged under conditions 
other than dishonorable

• Right to a hearing at the local level
• If denied, follows VA appeal process
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Statutory Bars (38 USC § 5303; 38 CFR § 3.12(c))
• Conscientious Objectors
• Dismissal/Discharge by General Court Martial

• ALL dishonorable discharges; some bad conduct discharges
• Officer resigning for the good of the service
• Desertion

• Does not refer to “AWOL”, “UA”, “Dropped from Rolls”
• Discharge as an alien during time of hostility
• AWOL for more than 180 Days 

• absent “compelling circumstances” at 38 CFR 3.12(c)(6)(i‐iii) (expansive list – quality of prior 
service, reasons for AWOL, maturity, health, mitigating circumstances…)

Statutory	and	Regulatory	Bars
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Practice	Pointer:	What	the	VA	Gets	Wrong

Common Analysis Mistakes Made by the VA:
1. Conditional Discharge

2. Willful & Persistent

3. In Lieu of Court‐Martial
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Statutory	and	Regulatory	Bars

Regulatory Bars (38 U.S.C.§ 101(2); 38 CFR § 3.12(d)*; M21‐1 Part III.v.1.B)
• Accepting unfavorable discharge to escape trial by GCT
• Mutiny or spying
• Offense involving moral turpitude
• Homosexual acts involving aggravating circumstances
• Willful and persistent misconduct

https://www.federalregister.gov/d/2020-14559* Notice and Comment Period ends 9/9/2020:
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“Insanity	was	not	at	Issue”

38 C.F.R. § 3.12(b): 
Not barred if “insane at the time of the offense” leading to discharge.
Insane:
“exhibits, due to disease, a more or less 

(1) prolonged deviation from his normal method of behavior;
(2) or who interferes with the peace of society; 
(3) or who has so departed (become antisocial) from the accepted standards of the community to which by birth and 
education he belongs as to lack the adaptability to make further adjustment to the social customs of the community in 
which he reside”
38 CFR § 3.354(a)

Must “deviate sharply” from social norms or prior behavior. VA OGC Prec. Op. 20‐97. 

No Need to Show Causation
Struck v. Brown, 9 Vet. App. 145 (1996)
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“Insanity	was	not	at	Issue”

38 C.F.R. § 3.12(b): 

Not barred if “insane at the time of the offense” leading to discharge.

Evidentiary standard: 

Requires medical opinion or medical evidence

Discuss regulatory language with clinicians…

(Can stem from PTSD, TBI, and more)

And with veterans.
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Practice	Pointers:	COD	is	not	a	DU

1. Remember Your Audience
2. Remember the Question

• “service that discharged or released therefrom under 
conditions other than dishonorable”

3. Where is the Case Procedurally?
4. Multi‐Prong Focus



© 2020 Connecticut Veterans Legal Center, Veterans Inclusion Project

Discharge Process Why it Matters DU Law DU Best Practices COD Overview Case	Study

Upgrading	Military	Discharges:
Affirming Service, Erasing Stigma, Transforming Lives

Overview:
• Overview of the Discharge Process
• Why the Discharge Process Matters
• Changing a Discharge via Discharge Upgrade
• Changing a Discharge for the Veterans Administration (COD)
• Discuss	a	Case	Study



Case Study: Veteran J. Doe
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Discharge Process Why it Matters DU Law DU Best Practices COD Overview Case	Study

Your	Turn!
Find the sample DD214 in your materials

• What are some of the important pieces of 
information you notice?

• What else would you want to know? 

• What resources would you use for additional 
information?

• What advice would you give J. Doe regarding 
possible remedies and where to seek them?



Upgrading	Military	Discharges:
Affirming Service, Erasing Stigma, Transforming Lives

Appendix
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Conditional Discharge

• Period of Service Overcome by Conditional Discharge
• CFR § 3.12.  The three conditions required are:

• (1) The person served in the active military, naval or air service for the period of time the 
person was obligated to serve at the time of entry into service;

• (2) The person was not discharged or released from such service at the time of 
completing that period of obligation due to an intervening enlistment or reenlistment; 
and

• (3) The person would have been eligible for a discharge or release under conditions 
other than dishonorable at that time except for the intervening enlistment or 
reenlistment.

Discharge Process Why it Matters DU Law DU Best Practices COD Overview Case Study

Appendix

© 2020 Connecticut Veterans Legal Center, Veterans Inclusion Project



Willful & Persistent Misconduct

38 CFR §3.12(d)(4): 

Engaging in willful and persistent misconduct during military service. A 
discharge because of a minor offense will not be considered willful and 
persistent misconduct if service was otherwise honest, faithful, and 
meritorious. 
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Willful & Persistent ‐Willful

Willful
• “Deliberate or intentional wrongdoing with knowledge of or wanton and reckless disregard of its 
probable consequences.” 38 C.F.R. § 3.1(n)(1). 

• Mental health may militate against willfulness. 

• Mere discipline and performance issues not willful misconduct. e.g. Bd. Vet. App. No. 1426896. 

• Drug use: not willful if secondary to in‐service disability. 38 C.F.R. § 3.301(c)(3). e.g., Bd. Vet. App. 
No. 1135794. 

• Alcohol use is not willful misconduct, unless it leads to disability or death. 38 C.F.R. §3.301(c)(2). 
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Willful & Persistent ‐ Persistent

Persistent
• Multiple offenses not necessarily persistent. M21‐1 Part III.v.1.B.3.d 

(https://www.benefits.va.gov/warms/M21_1MR.asp)

• Not persistent if spread out in time. E.g. Bd. Vet. App. No 1515536

• Duration of prior service may be a factor. E.g. Bd. Vet. App. No. 9621544.

• Drug use: not willful misconduct if “isolated and infrequent.” C.F.R. § 3.301(c)(3). E.g. Bd. Vet. App. 
No. 0933115.

• AWOL: up to 8% of service not persistent. See Winter v. Principi, 4 Vet. App. 29 (1993) and citing 
cases. 

76
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Willful & Persistent ‐Minor

Minor
• Not minor if precludes performance of duties. Stringham v. Brown, 8 Vet. App. 
445, 448 (1995)

• Technically, NJPs not “serious”, e.g. Bd. Vet. App. No. 1513960. Not majority view.

• AWOL>30 days not minor. Winter v. Principi, 4 Vet. App. 29 (1993). 
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Willful & Persistent – Final Thoughts

Faithful, honest and meritorious: 
• Catch‐all equitable factor. 

Other Equity Considerations: 
• Minor where vet experienced harassment. E.g. Bd. Vet. App. No. 151390. 
• Not persistent when balanced against duration of prior service and commanders’ 
commendation letters. E.g. Bd. Vet. App. No. 9621544.
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CAUTION: NOT TO BE USED FOR 
IDENTIFICATION PURPOSES 


THIS IS AN IMPORTANT RECORD. 
SAFEGUARD IT. 


ANY ALTERATIONS IN SHADED AREAS 
RENDER FORM VOID 


CERTIFICATE OF RELEASE OR DISCHARGE FROM ACTIVE DUTY 


1: NAME {Last;FirstWl8aJe} • ·r 2. DEPARTMENT, COMPONENT AND BRANCH
...,_ / · ARMY/RA 


.· :�: e.tY ��DE�".{.. 5. DATE OF BIRTH (YYYYMMDD) 4a:· G�DE, �JE OR!R;,\NK' -; 
PV.l ... • .,_ _.;.. 1 _.;..J 


6. RESERVE OBLIGATION TERMINATION DATE 
.. .:. -:- !. --�•_f- EDi. �-- ::


;..


�· (YYYYMMDD) 00000000 


Ba. LAST DUTY ASSIGNMENT ANO MAJOR COMMAND 
030082IN REAR HD FC 
9. COMMAND TO WHICH TRANSFERRED


N/A
11. PRIMARY SPECIAL TY (List number, title and years and months in 


specialty. Ust additional specialty numbers and titles involving periods of 
one or more years.) 


25NlP NODAL NETWORK SYSTEMS -42 YRS 10MOS// 
NOTHING FOLLOWS 


12. RECORD OF SERVICE 
a. DATE ENTERED AD THIS PERIOD 
b. SEPARATION DATE THIS PERIOD 
c. NET ACTIVE SERVICE THIS PERIOD 
d. TOTAL PRIOR ACTIVE SERVICE 
e. TOTAL PRIOR INACTIVE SERVICE 
I. FOREIGN SERVICE 


g. SEA SERVICE 
h. EFFECTIVE DATE OF PAY GRADE 


10. SGLI COVERAGE NONE 
AMOUNT: $400,000.00 


YEAR(S) MONTH(S) 
2005 .08 


_qooo , ·. -09 
-�.000 69 


DAY(S) 
 00
'is 


00 


00 
Ql 


13. DECORATIONS, MEDALS, BADGES, CITATIONS ANO CAMPAIGN 14. MILITARY EDUCATION (Course title, number of weeks, and month and 
RIBBONS AWARDED OR AUTHORIZED {All periods of service) year completed) 


ARMY COMMENDATION MEDAL//ARMY ACHIEVEMENT COMBAT LIFE SAVERS CRS, 1 WEEK, 2007//NETWORK 
MEDAL//NATIONAL DEFENSE SERVICE MEDAL//GLOBAL SWITCHING SYSTEMS OPERATOR, 6 WEEKS, 2003// 
WAR ON TERRORISM SERVICE MEDAL//IRAQ CAMPAIGN SMART TERMINAL COURSE, 3 WEEKS, 2005//NOTHING 
MEDAL CAMPAIGN STAR//ARMY SERVICE RIBBON// FOLLOWS 
/OYERSEAS SERVICE RIBBON//PARACHUTIST BMJGE// 
NOTHING FOLLOWS 


15a. MEMBER CONTRIBUTED TO POST-VIETNAM ERA VETERANS' EDUCATIONAL ASSISTANCE PROGRAM 
b. HIGH SCHOOL GRADUATE OR EQUIVALENT 


YES X NO 
YES NO 


16. DAYS ACCRUED LEAVE 
PAID NA 


17. MEMBER WAS PROVIDED COMPLETE DENTAL EXAMINATION ANO ALL APPROPRIATE 
DENTAL SERVICES AND TREATMENT WITHIN 90 DAYS PRIOR TO SEPARATION


YES NO 


,-:,. � ' . . �, :.· 


��- ::. �· 


NO 


�-.> 
SUPERVISOR-;:!t ,_ 


SPECIAL ADDITIONAL INFORMATION (For use by authorized agencies only) 


23. TYPE OF SEPARATION 
DISCHARGE 


24. CHARACTER OF SERVICE (Include upgrades) 


UNDER OTHER THAN HONORABLE CONDITIONS 
25. SEPARATION AUTHORITY 


AR 635-200, CHAP 10 
28. NARRATIVE REASON FOR SEPARATION
IN LIEU OF TRIAL BY COURT-MARTIAL


26. SEPARATION CODE 
KFS 


29. DATES OF TIME LOST DURING THIS PERIOD (YYYYMMDD) 


NONE 
DD FORM 214-AUTOMATED, FEB 2000 PREVIOUS EDmON IS OBSOlETE. 


GENERATEDBYTRANSPROC 


27. REENTRY CODE 
4 


SERVICE-2 


3


XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX


XXXXXXXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX












DEPARTMENT OF THE AIR FORCE 
AIR FORCE DISCHARGE REVIEW BOARD 


ANDREWS AFB, MD 
 


©SAF/MRBR V10709 


AFDRB BRIEF  


NAME (LAST, FIRST, MI): 
EXAMPLE, SAMPLE A  
 


SSN: 
XXX-XX-0000 


DOCKET # 
FD-2017-00000 


COMPONENT: 
USAF 


TYPE  OF DISCHARGE:  
GENERAL 


DISCHARGE 
FROM:  
LANGLEY AFB, VA 


DISCHARGE DATE: 
2016-07-01 


APPEALS FOR:   
 CHANGE REASON FOR DISCHARGE, RE 
CODE, UPGRADE DISCHARGE GEN TO 
HON  


 
DOB/ ENLMT AGE:  
1892-02-31          121 
 


DISCH AGE:   
                  124 


FORMER:  
AB  


HGH:  
A1C 


B. CURRENT 
DOR:   
2016-04-22 


C. TIME  LOST:  
0 


AFSC:  SECURITY FORCES DEP DT:  
2013-03-25 


ASVAB SCORES: UNKNOWN  


D. ART 15 / VAC:  
ART 15: 1 
 


D. LOR, LOA, RIC, LOC:  
LOR: 1 
LOC: 1 


E.  SCM / SPCM / GCM: 
NONE  
  


ADDITIONAL:  (IE. CIVIL CONV, CDC) 
NONE 


F. RECORD OF SERVICE (EPR/ OPR, PAST TO PRESENT) :  
2013 SEP 24-2015 SEP 03    4 (INITIAL) 
G. AWARDS & DECS:  MUA, AFOUAW/9OLC, NDSM, GWTSM, AFTR 


EAD:  
 2013-08-24 


DAS: 
UNK 


H. TMS: 
3 YEARS 3 MONTHS 6 DAYS 


TAMS: 
 2 YEARS 9 MONTHS 7 DAYS 


APPLN (DD FORM 293) 
DTD: 
2017-01-05 


DT/ INITIALS:  
2017-02-12 
JDS 


NPA/PA:  NPA-MH BOARD REGION:   
WASHINGTON DC 
 
 
            


RECORDS :  MPR:  
NO 


ARMS:   
YES 


STR:  
YES 
  


ISSUES:  
YES 


ATTACHMENTS:  
YES 


AUTH FOR DISCHARGE : AFI 36-3208, PARA 5.52.4 (COMMISSION OF A SERIOUS OFFENSE)  
 


ART 15; VAC; SCM; SPMC; GCM; ADDITIONAL: 
 
              ART15:  18 APRIL 2016 - (ART 91) ASSAULTED SNCO  
              LOC: 22 DECEMBER 2015 – FAILURE TO REPORT 
              LOR: 12 OCTOBER 2015 – FAILURE TO WEAR PROPER UNIFORM TO DUTY 
 
                                                                         
 
 


 
 
 


EXAMINER’S NOTE:  


NOTES:  
Applicant: [what they are asking for} Type what exactly the applicant is requesting (i.e. Requesting an upgrade of the discharge 
characterization to Honorable.) 
 
Now type: [why they are asking] Applicant contends……. 
 


:  
DD4: This is important to note because we can only base judgment on the most current enlistment. His past enlistments do not factor 
into the board.   
DD214:  
 


(b) (6)
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Applicant:  
:  


DD4:  
DD214:  
 
SAMPLE: 
NOTES:  
 
Applicant: Requesting an upgrade of the discharge characterization to Honorable.  
 
Applicant contends that the discharge was inequitable he was accidently late one time, and that he wore the wrong boots at a firing 
range.  Applicant would like access to the G.I. bill.  
 
MSgt Snuffy:  Applicant received an Article 15, three LOR’s and two LOC’s. Applicant was diagnosed with Anxiety, Depression, Sleep 
apnea  
 
DD4: DOE – 06 August 2009; Initial 6 year enlistment 
DD214: Misconduct (Minor Infractions) ; SPD JKN; RE code: 2B 
 
 
 
 
 
 
 
 


 


(b) (6)



































































Turned Away 
How VA Unlawfully Denies Health Care to Veterans with Bad Paper Discharges
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1 Turned Away


I. EXECUTIVE SUMMARY
Marine Corps veteran Dwayne Smith survived a deployment to Afghanistan, but almost did 
not make it through his transition back to civilian life when he returned stateside. Dwayne 
returned home with both Post-Traumatic Stress Disorder (PTSD) and a Traumatic Brain Injury 
(TBI)—the signature wounds of the wars in Iraq and Afghanistan. Yet, when Dwayne went to 
the Department of Veterans Affairs (VA) to get health care for his military injuries, VA turned 
him away. Why? Because when VA frontline staff looked at Dwayne’s discharge papers and 
saw that he had an Other Than Honorable discharge, they decided he would not get any 
VA care. Dwayne, who received his discharge after self-medicating to cope with PTSD and 
leaving his post when a family member was diagnosed with cancer, went on to seek help at 
multiple VA health care facilities. But each time, VA turned Dwayne away, in violation of the 
law. The law required that VA staff help Dwayne apply for health care and ensure that his 
application was properly reviewed and a written eligibility decision issued, including notice 
of appeal rights. It took more than five years and the assistance of a pro bono lawyer before 
Dwayne could apply and finally be approved for VA health care and benefits. Tragically, 
Dwayne is not alone—veterans with bad paper discharges get turned away by VA frontline 
staff every day without being allowed to apply for care. 


Imagine trying to make an appointment with your doctor when you are sick, or your 
therapist when you are facing a mental health crisis, and the front desk staff tells you that 
they personally decided you cannot do so. For decades, that is what has happened to many 
thousands of former servicemembers with bad paper discharges when they attempted to 
seek care from VA. Importantly, an estimated 400,000 are currently at risk of being turned 
away from services they may be entitled to. Many frontline staff at VA health care facilities 
have improperly turned away former servicemembers seeking health care, telling them that 
they are ineligible due to their military discharge statuses—without even allowing them to 
apply. This is not just unfair, it is unlawful. VA must take immediate action to prevent this 
injustice from happening and to remedy past harms to servicemembers like Dwayne who 
went five years without the care he needed and deserved because VA failed to follow its 
own procedures. 


Why are stories like Dwayne’s so common? Every servicemember is assigned a “character 
of service” or “discharge status” upon leaving military service. While most servicemembers 
receive Honorable discharge statuses, a substantial percentage—approximately 7 percent of 
veterans discharged since 1980—receive discharge statuses that are not Honorable, which 
are known as “bad paper.” Servicemembers usually get “bad paper” because of some 
alleged misconduct, though that misconduct frequently is minor, for a military-only offense, 
or not proved in any court. Studies also show that many servicemembers are separated with 
bad paper for misconduct related to a service-related mental or physical health condition or 
Military Sexual Trauma (MST).


Veterans with bad paper have higher rates of mental health conditions, suicide, 
homelessness, and unemployment.1 Many have disabilities related to their service, which 
may in fact have led to their being discharged with bad paper. Many were discharged with 
bad paper under past discriminatory practices that targeted veterans because of their sexual 
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orientation or sexual identity. Veterans with bad paper therefore are some of the veterans 
most in need of VA’s health care services—yet they are being wrongfully excluded from 
those services without due process.


A bad paper discharge affects whether and to what extent a former servicemember may 
be eligible for federal veterans benefits. For most benefits administered by VA, including 
health care, a bad paper discharge does not render a veteran categorically ineligible. 
Rather, it puts them in a “limbo” category that requires VA to conduct an individualized 
eligibility determination to decide whether the veteran was discharged under “dishonorable 
conditions” or “other than dishonorable conditions.” That determination process is itself 
beset by delays and inconsistent decisions.


But many veterans with bad paper report attempting to apply to VA for health care and 
simply being turned away. They are told by VA frontline staff that their discharge status 
makes them categorically ineligible for health care. Further, sometimes they are told to 
apply to the Department of Defense (DOD) to upgrade their discharge status, and to 
return to VA later if the discharge upgrade is successful. That DOD process typically is 
burdensome, is rarely successful, and takes years to resolve.


Every veteran—regardless of discharge status—has the right to apply to VA for health 
care. Every veteran has the right to receive a written decision on his or her application and 
information on how to appeal any denial. 


Many veterans with bad paper are eligible for VA health care but are being wrongfully 
turned away. While there should be consequences for military misconduct, those conse-
quences should not include being denied health care—especially if you have a service-re-
lated disability, are experiencing homelessness, or are dealing with the impact of MST, as so 
many veterans with bad paper are.


This report provides background information about why veterans get “bad paper” 
and about VA’s health care eligibility standards and then documents, including through 
government data collected through Freedom of Information Act requests, how VA has been 
improperly turning away veterans with bad paper from receiving VA health care. The report 
concludes with recommendations about the steps VA must take to ensure that every veteran 
is afforded the right to apply for health care and to guarantee that no veteran is wrongly 
denied the care that the veteran needs and deserves.


The extensive research and investigation underlying this report, prepared on behalf of the 
veteran service organization OUTVETS, documents that the vast majority of veterans with 
bad paper are not currently enrolled in VA health care—many of them because they have 
been wrongly told by VA to just go away. For many veterans, this initial rejection leads them 
to end their search for care altogether. It is time for VA to stop this cycle of misinformation 
and stigma and to honor that every person who has served in the military has a right to 
apply for VA care. 
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II. BACKGROUND
A. What is “Bad Paper”?
Upon separation from military service, every servicemember is assigned a “character of 
service.” The character of service is set forth on the Department of Defense Form 214 (“DD 
214”), sometimes referred to as discharge papers, which is issued to every servicemember 
as the servicemember leaves the military and enters civilian life. The military currently uses 
the following designations for a servicemember’s character of service: Honorable, Under 
Honorable Conditions (General), Other Than Honorable, Bad Conduct, or Dishonorable.*  


Honorable, General, and Other Than Honorable characters of service are “administrative” 
discharges, meaning that the servicemember’s military command effectuated the discharge 
administratively and without a court-martial. This usually means the servicemember did 
not have the benefit of a court hearing to determine whether the discharge status was 
appropriate. Bad Conduct and Dishonorable discharges are “punitive” discharges because 
only a military court-martial can impose such status as punishment for a criminal conviction. 
A Bad Conduct discharge may be imposed through a special court-martial or a general 
court-martial; a Dishonorable discharge may be imposed only through a general court-
martial. There are also some discharges that do not characterize an individual’s service and 
are therefore known as Uncharacterized discharges. These include Entry Level Separation 
and Void Enlistment.


An Honorable discharge is the only type of discharge that carries no stigma and imposes no 
impediments to the former servicemember’s ability to access veterans benefits, supports, 
and services.2 The other characters of service—namely General, Other Than Honorable, 
Bad Conduct, and Dishonorable discharges—are stigmatizing to various degrees and can 
create substantial barriers to the former servicemember’s ability to access veterans benefits, 
supports, and services. Discharges such as these are known as “bad paper” discharges, 
because the harmful character of service is listed on each separating servicemember’s DD 
214.† 


As a note on terminology, there are many different definitions of who is a “veteran” under 
state and federal law or used by various veterans organizations. Many require that a former 
servicemember have a specific discharge status, usually Honorable or at least under 
honorable conditions. VA’s definition, as set forth in statute and regulation and described 
in detail below, requires that the discharge be under “other than dishonorable” conditions, 
which does include some former servicemembers with bad paper discharges.3 For purposes 
of this report, we will use an inclusive definition of the term “veteran” that encompasses 
any person who has served at least one day of active duty military service, without regard to 
their discharge status.


*  In place of a Dishonorable discharge, officers are given a Dismissal. OTH used to be known as Undesirable.
†  Note that a “bad paper” discharge is not synonymous with a Bad Conduct Discharge (BCD). “Bad paper” 


refers to discharges that are not honorable, and for purposes of this report, specifically includes Other Than 
Honorable (formerly Undesirable), Bad Conduct, and Dishonorable discharges. The vast majority of veterans 
with bad paper—more than 80 percent of such veterans discharged since 1980—have administrative Other 
Than Honorable discharges.
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Similarly, the term “bad paper” has multiple definitions. Some include all veterans with 
less-than-fully-Honorable discharges, and some include veterans with Honorable discharges 
who have stigmatizing information on their DD 214s or military records. For purposes of 
this report, the term “bad paper” includes only those veterans with Other Than Honorable, 
Bad Conduct, and Dishonorable discharge characterizations, the large majority of whom are 
veterans with administrative Other Than Honorable discharges.  


B. Why Do Servicemembers Get “Bad Paper”?
No single reason explains why servicemembers 
do not receive a fully Honorable discharge. 
Some servicemembers exercise poor 
judgment and engage in misconduct 
without any mitigating circumstances. Other 
servicemembers, however, receive bad paper 
unjustly. Some had undiagnosed physical or 
mental health disabilities that contributed to 
behavior that was interpreted as unmitigated 
misconduct. Others may have been discharged 
with bad paper based on discriminatory policies, 
such as the now-repealed Don’t Ask, Don’t Tell (DADT) policy. Commanding officers at 
times are under pressure to be mission capable and ready, or to prepare for a deployment, 
leading to bad paper separations for servicemembers dealing with stresses or trauma, so 
that a new servicemember can replace them.4 


Moreover, because the character of service assigned at discharge is determined by 
each servicemember’s chain of command, the issuance of bad paper can be arbitrary or 
influenced by personal philosophy or prejudice. So, too, are there disparities among the 


military branches in the frequency with 
which they issue bad paper and the 
reasons for which they do so. In short, a 
host of intersecting factors contribute to 
bad paper discharges, some of which are 
discussed in more detail below.    


a.  Post-Traumatic Stress 
Disorder & Traumatic Brain 
Injury


Many servicemembers receive bad paper 
due to behavior that stems from an 
undiagnosed mental health or physical 
condition, or the experience of trauma, 
or both. One recent study found that 
16% of the servicemembers separated for 
misconduct from fiscal year 2011 through 
2015 had been diagnosed with Post-
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Traumatic Stress Disorder (PTSD) or Traumatic Brain Injury (TBI) during the two years prior to 
separation5, and many more servicemembers likely had PTSD or TBI but went undiagnosed 
or were misdiagnosed. PTSD and TBI are considered the signature wounds of the Iraq 
and Afghanistan conflicts and both conditions can significantly impair a person’s ability to 
conform their behavior to the military’s standards. In particular, the symptoms of PTSD can 
lead to behaviors that are misinterpreted by military commanders, which in turn can lead to 
a bad paper discharge. 


Servicemembers, especially servicemembers who deploy to combat zones or who 
experience Military Sexual Trauma (MST), are at higher risk for PTSD.6 Among the common 
symptoms of PTSD are sleep disorders, mood changes, reckless behavior, substance use, 
and isolation.7 These same symptoms can contribute to behavior—such as failure to carry 
out duties, being chronically late, or not complying with policies—deemed inconsistent 
with the standards of military service.8 Especially when a servicemember’s PTSD is 
undiagnosed, a military command may discharge a servicemember with bad paper without 
any understanding of the true origin of the servicemember’s conduct and without any 
consideration of the mitigating circumstances.9 


This same troubling dynamic can occur for servicemembers who suffer from Traumatic 
Brain Injury (TBI). Just as military service can expose 
individuals to higher risks for PTSD, military service 
also poses higher risks for experiencing a TBI.10 In a 
similar manner to football players experiencing the 
consequences of chronic concussions that may not 
initially be evident, even with advances in science and 
medical care, the military has failed to diagnose TBI in 
substantial numbers of servicemembers who served in 
the Iraq and Afghanistan conflicts.11 Indeed, the military 
has long struggled to understand, diagnose, and 
properly treat what is now known as TBI and related conditions.12  


TBI can produce symptoms similar to PTSD. TBI is associated with other symptoms as well, 
including difficulty remembering, concentrating and making decisions, slowness in thinking, 
speaking, and acting, and fatigue.13 As in the case of PTSD, the symptoms of TBI can 
contribute to behaviors that military commanders deem to be misconduct and can prompt 
military commanders to discharge a servicemember with bad paper.14 For example, from 
2009 to 2015, the Army discharged with bad paper 22,000 soldiers who had deployed and 
been diagnosed with PTSD or TBI.15


b. Don’t Ask, Don’t Tell & Prior Policies Affecting LGBTQ Servicemembers
The military has a long history of discriminating against servicemembers who either were or 
were perceived to be Lesbian, Gay, Bisexual, Transgender, or Queer (LGBTQ). That history of 
discrimination included the Don’t Ask, Don’t Tell (DADT) policy in place from 1994 to 2011, 
as well as predecessor policies that were even more harsh, and extends to the current ban 
on service by openly transgender individuals. Under DADT and prior policies, between the 
end of World War II and the repeal of DADT, over 100,000 servicemembers were discharged 
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with bad paper because of their actual or perceived LGBTQ status. In addition, thousands 
of LGBTQ servicemembers were discharged with bad paper for behaviors—interpreted as 
inexcusable misconduct—that stemmed from the trauma of having to conceal their sexual or 
gender identity or were discharged for pretextual reasons, such as minor misconduct, when 
the true cause was discrimination against them due to their LGBTQ status.16 The nation’s 
history of discrimination against LGBTQ servicemembers is therefore another cause of bad 
paper discharges that is perpetuated when these veterans are turned away from VA without 
being allowed to apply.  


c. Arbitrary & Disparate Imposition of Bad Paper Discharges
Individual military commands possess wide discretion to decide what conduct justifies 
a bad paper discharge. This is especially true with respect to the Other Than Honorable 
discharge, which is an administrative discharge that can be imposed by a command 
relatively swiftly, without substantial oversight, and with minimal procedural protections 
for the servicemember. The same conduct is often not treated consistently across military 
commands, resulting in disparate treatment of similarly situated servicemembers. Behavior 
that one chain of command may decide should lead to a servicemember’s discharge with 
bad paper, may not lead to any discharge—let alone a discharge with bad paper—under 
another command’s oversight, even though the conduct of the servicemembers is essentially 
identical. Moreover, investigations have repeatedly found racial disparities in the imposition 
of military punishment and bad paper discharges.17 A 2017 study by Protect our Defenders 
showed that from 2006 to 2015, black soldiers were 61% more likely to face a general or 
special court-martial than white soldiers.18 


This disparity was confirmed by the Government Accountability Office, which found that 
servicemembers with similar service histories but in different service branches often received 
widely different discharge characterizations.19 For the same misconduct, one might get an 
Honorable discharge, another a General discharge, and a third an Other Than Honorable 
discharge, merely because of their branch’s and command’s leadership culture. While each 
branch of service has its own mission and philosophy, whether a person chose to serve in 
the Army or the Navy, the Air Force or the Marine Corps should not affect whether that 
person can access health care after discharge.


The disparities caused by such arbitrariness have been compounded in at least two ways. 
First, the military has increasingly used administrative discharges to issue bad paper to 
servicemembers. Since World War II, the percentage of servicemembers who receive an 
Other Than Honorable discharge has increased by a factor of five.20 Second, wide variation 
exists across the service branches in the percentage of servicemembers who receive Other 
Than Honorable discharges. The chart below demonstrates this wide variation over a 36-
year period. For example, although the Marine Corps is by far the smallest service branch 
in terms of active duty personnel, it has by a wide margin accounted for at least 40% of 
the military’s Other Than Honorable discharges issued each fiscal year from 2010 to 2015. 
Meanwhile, the Air Force has generally accounted for well under 5% of the military’s Other 
than Honorable discharges issued during that same period. 
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Source: Department of Defense FOIA Response.
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The increased use of administrative discharges and the disparate rates of bad paper 
discharges among the branches of service likely have complex origins. These trends may be 
driven, at least in part, by the transition from a conscription to an all-volunteer force, other 
changes in the overall size and structure of the military, and, of course, the unique culture 
and disciplinary philosophies of each branch of service.21  


C. How Many Veterans Have a Bad Paper Discharge?
Since 1980, more than 575,000 servicemembers have received an Other Than Honorable, 
Bad Conduct, or Dishonorable discharge—what this report calls a “bad paper” discharge—
representing about 7% of those with characterized discharges. The vast majority—81%—
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of those bad paper discharges are administrative Other Than Honorable discharges, not 
punitive discharges by court-martial, meaning these veterans never received a court process 
to determine whether the discharge characterization was appropriate, even though that 
characterization can carry a lifetime of consequences.


Additionally, more than 600,000 servicemembers since 1980 have received General 
discharge characterizations. While such discharges do not preclude access to most VA 
benefits, such as disability compensation and health care, they do impose a stigma, bar 
access to some benefits, and impede employment prospects.‡


D. The Myth of the Easy Discharge Upgrade 
A common myth in the military community is that a bad paper discharge can be easily 
changed once a servicemember joins the civilian world. This myth may account for why 
some servicemembers are willing to accept an Other Than Honorable discharge during 
the administrative separation process. It is true that the branches of service operate 
administrative boards—known as discharge review boards and boards for correction of 
military or naval records—and that these boards have the legal authority to upgrade a 
discharge that was previously imposed by the military. For example, these administrative 
boards have the authority to change the character of service on a veteran’s DD 214 from 
Other Than Honorable to Honorable and to correct other errors or injustices. However, it 
is inaccurate to say that the discharge review boards and boards for correction of records 
dispense such relief frequently or promptly.


Historically, the percentage rate of success 
before the boards is extremely low—in the 
single digits—with lower success rates for self-
represented veterans, who make up the vast 
majority of petitioners to the boards due to a 
lack of free or affordable legal help. Although 
certain categories of petitioners, such as those 
who establish that they had unrecognized PTSD 
or TBI that contributed to the misconduct leading 
to discharge, have had higher rates of success in recent years, the odds of success remain 
low.22 Paradoxically, the veteran may also need access to VA to establish a PTSD or TBI 
diagnosis. 


Petitioners can expect lengthy waits to receive a decision from these boards. The discharge 
review boards typically take 12 to 24 months to decide cases, and the boards for correction 
of records typically take 18 months to decide cases, though it frequently can take longer. 


In sum, receiving a discharge upgrade is hardly certain or swift. Nor does the potential 
availability of a discharge upgrade excuse VA’s unlawful exclusion of eligible veterans from 
access to healthcare or compensate the veterans for the adverse health effects and financial 
expenses suffered while awaiting a discharge upgrade decision, as discussed below. 


‡  For example, access to Post-9/11 G.I. Bill education benefits may require a fully Honorable discharge, 
depending on the particular circumstances of the veteran’s service and discharge.  
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III. THE PROBLEM
A. The Importance of VA Access
The Department of Veterans Affairs (VA) was created to be a single, central agency that 
could fulfill our nation’s obligation to provide care and support to our veterans. VA has 
three main components: the Veterans Benefits Administration (VBA), the Veterans Health 
Administration (VHA), and the National Cemetery Administration (NCA). VBA is responsible 
for deciding whether veterans and their survivors and dependents are eligible for benefits, 
such as service-connected disability compensation, pension, vocational rehabilitation, and 
home loans, and for then providing those benefits. VBA also adjudicates whether a veteran 
with a bad paper discharge was discharged under “other than dishonorable” conditions, as 
discussed below. VHA manages medical centers and health care facilities across the country 
and is responsible for enrolling veterans in VA health care and medical benefits. NCA 
maintains federal veteran cemeteries. 


VA is supposed to be non-adversarial and “veteran friendly.” It was specially designed 
to meet veterans’ needs, especially those arising out of military service. VA medical 
facilities, for example, offer expert care for medical issues that are more prevalent in the 
veterans community, such as those associated with amputations, TBI, and PTSD. VA has 
dedicated programs to reintegrate servicemembers into the civilian world and to address 
homelessness and suicide risk, which disproportionately affect the veteran population.


For veterans with bad paper, access to VA is particularly critical. Studies have shown that 
veterans with bad paper are three times more likely to experience suicidal ideation. 
However, veterans with bad paper who have recently accessed VA mental health services are 
no more likely than other veterans to experience suicidal ideation.23 Thus being excluded 
from VA mental health care leaves veterans at much higher risk of suicide.


For those reasons, ensuring 
veterans’ access to VA services 
is essential to upholding the 
national duty to our veterans 
and in many cases, they are 
truly life-saving. Given that the 
primary way that veterans access 
VA services is through its health 


care system, VA health care should receive priority attention to make sure that no veteran is 
wrongly denied access.


B. VA Obligations to Applicants
The law grants veterans certain rights and mandates that VA provide eligible veterans with 
certain benefits. Among other things, the law requires VA to provide any person seeking 
any veteran benefit with due process in the form of an application and instructions on how 
to apply.24 VA also has a duty to assist—that is, VA has certain obligations to help applicants 
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with establishing eligibility, such as letting the veteran know what information VA needs to 
approve an application and helping the veteran obtain relevant evidence.25 Further, VA must 
provide a written notice of any decision affecting benefits eligibility, along with information 
about how to appeal any unfavorable determination.26


C. VA Eligibility Standards
Although the law provides a favorable legal standard and special procedural rights to 
help veterans prove their eligibility for benefits, there are numerous criteria that veterans 
must meet. That is, serving in the armed forces alone does not guarantee eligibility for VA 
benefits. 


For VA health care, one eligibility criterion is a discharge under “other than dishonorable” 
conditions. By VA regulation, “other than dishonorable” status automatically includes 
veterans with Honorable and General discharge characterizations. It also can include some 
veterans with bad paper, depending on the nature of their service and the circumstances of 
their separation. 


Moreover, veterans with bad paper may be eligible for full VA health care based on another 
enlistment that ended with an Honorable discharge, or they may be eligible for limited VA 
health care to treat service-connected disabilities or to provide evaluations or emergency 
treatment for mental health conditions.27 


Because VA health care eligibility is complicated, whether a particular veteran is ineligible 
often cannot—and should not—be determined by simply looking at the veteran’s DD 214. 
Thus, when a veteran with bad paper presents at a VA medical facility seeking to apply for 
VA health care, VA must follow a certain process to determine eligibility. Specifically, the 
following should occur:
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1. VHA staff should fill out a Form 20-0986 (formerly Form 7131) and send it to VBA to 
conduct a Character of Discharge review


2. VBA staff should review the veteran’s military personnel and medical records and any 
other relevant records; solicit information and explanation from the veteran; and decide 
whether the veteran’s discharge was “other than dishonorable” and whether the veteran 
is otherwise barred by law from receiving benefits


3. VBA staff should inform VHA of its 
decision


4. VHA staff should inform the veteran 
of the decision, and if the veteran is 
eligible, help that veteran enroll in 
health care


At present, the Character of Discharge review process can take a long time—two years, on 
average, as of 2016.28 Under a July 2017 policy, VA aims to complete the process in ninety 
days if the veteran presents with an urgent mental health issue. However, while that process 
is ongoing, VA policy largely prevents the veteran from receiving other health care benefits 
or supportive services.29 Moreover, the regulations VA applies during the review process are 
highly flawed—they are overbroad, vague, and fail to consider important factors like combat 
service or mental health conditions.30


In sum, every person—regardless of military discharge status—has the right to apply for 
VA health care and to receive a written decision and notification of appeal rights, to ensure 
veterans are not wrongfully denied. A person with a bad paper discharge may be entitled 
to receive VA health care and other benefits under VA regulations and policies. There are 
processes that VA must follow and duties that VA owes to every former servicemember. 
Unfortunately, for thousands of veterans, from decades past to the present day, VA is turning 
them away without following these processes, and indeed without any consideration at all.


IV. METHODOLOGY
The data underlying this report were collected in three main ways. First, numerous veterans 
who were wrongfully turned away from VA medical facilities based on their discharge status 
were interviewed and their records reviewed. In some cases, the veterans were accompanied 
by a veterans advocate in going to a VA facility to attempt to access health care benefits, 
or a veterans advocate worked on the veteran’s behalf to gain that veteran health care 
access. Second, other veterans advocates and legal aid attorneys submitted reports of 
numerous incidents of 
veterans being turned 
away from VA facilities 
whenever they witnessed 
or heard of such an event. 
This included instances 
where the advocate 
accompanied the veteran to 
a VA healthcare facility and 
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frontline staff still did not follow VA’s own regulations. Third, data were obtained that relate 
to VA health care access and eligibility, as well as the size and demographics of the veteran 
population more generally, through Freedom of Information Act requests to the Department 
of Veterans Affairs and 
Department of Defense and 
through public data resources. 
The report further relies on 
and builds upon the work of 
other governmental and non-
governmental organizations 
that have investigated issues 
that affect veterans with bad 
paper.


V. FINDINGS AND ANALYSIS
A. VHA Facilities Across the Country Deny Veterans Health Care 


Without Due Process or Proper Adjudication


As a basic matter of due process, every person seeking VA health care is entitled to apply, to 
have VA consider that person’s application on the merits, and to receive a written decision. If 
the person seeks care at a VA medical facility and eligibility cannot immediately be 
determined, a VHA staff member must refer the person’s application to the VBA for a 
determination as to whether the veteran is eligible.31 


Yet, evidence shows that VA routinely denies 
potentially eligible veterans their right to apply for 
and receive critical health care benefits to which 
they may be entitled.


Numerous veterans reported presenting at VA 
medical facilities to seek care and being told by 
frontline staff that they were ineligible because 
of their discharge status. Most were not given any written decision but instead told orally 
that they were ineligible. Some were handed a denial letter that had incorrect eligibility 
information and that lacked information about their right to appeal the denial. Many were 
erroneously told that the only way to gain access to VA services was to obtain a discharge 
upgrade from the military review boards. In some cases, VHA staff did fill out a form to refer 
the veteran to the VBA for a Character of Discharge eligibility review, but no action was then 
taken on that referral and the veteran was provided no information about the referral or how 
to follow up. 


Four examples illustrate different aspects of the problem:


1. Kevin, an Air Force veteran honorably discharged from his first enlistment but later other-
than-honorably discharged from a later enlistment, sought medical care from his local 
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VA medical facility when he first was discharged in the late 1980s. He was told that his 
discharge status made him ineligible, which left him feeling ashamed and with no place 
to turn. For more than twenty years, Kevin was excluded from the VA health care he 
earned through his service. After two decades, Kevin eventually tried again to apply for 
health care after losing his job and health insurance—and was again turned away. But he 
then returned after doing his own research about eligibility based on his first Honorable 
discharge, and VA finally allowed him to apply and eventually approved his application.


2. Jeff, a post-9/11 Army combat veteran diagnosed with PTSD and TBI, was at risk of 
homelessness and suicide when he sought VA health care shortly after being other-than-
honorably discharged. After looking at Jeff’s DD 214, a VA staff member told him he 
was not eligible and typed up a letter that said he needed an “Honorable or General” 
discharge status. Ultimately, with pro bono legal assistance, Jeff was approved for full 
VA health care benefits and granted a 100% service-connected disability rating for his 
deployment-related wounds. However, while waiting for VA’s decision, Jeff went more 
than two years without access to VA care for his mental and physical wounds from 
service.


3. Robert, a Military Sexual Trauma survivor who received an Other Than Honorable 
discharge, sought mental health treatment at VA in 2019. The VA enrollment 
representative said that Robert would be eligible because of special eligibility rules for 
veterans who experienced MST and sent Robert to make an appointment at triage. 
However, the VA triage employee refused to schedule Robert for an appointment 
because of his OTH discharge. Only with the assistance of a pro bono attorney did VA 
eventually agree to grant Robert access to VA mental health treatment and schedule an 
appointment.


4. Dan, a post-9/11 Marine Corps combat veteran, went to a VA medical facility seeking 
health care and a VA eligibility officer filled out the Character of Discharge referral form. 
Dan himself gave a copy of that referral form to the local VA regional office. No action 
was taken on his application for more than a year. Finally, a pro bono legal advocate 
wrote numerous letters to VA, reached out to VA management, and scheduled an 
administrative hearing on Dan’s character of discharge determination. After this extensive 
follow-up, VA granted Dan access to VA health care.


These reports of VA turning veterans away from 
medical care stretch back many years and originate 
from across the country. Veterans in more than a dozen 
states—and at multiple facilities in many states—were 
improperly told they were ineligible for benefits or 
were otherwise denied the right to apply. Importantly, 
for states from which there are no reports of veterans 
being turned away, one cannot conclude that no such 
turn-aways occurred; rather, this investigation was not 
able to reach out to veterans and veterans advocates 
in every state, and thus there are no reports of turn-aways from some states. 
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Above: Veterans from states across the country reported being unlawfully turned away by VA when 
they sought health care. Reports of turn-aways came from states shaded teal in the above map.


Veterans advocates across the country reported that veterans were turned away even when 
the advocate went with the veteran to the VHA health care facility to apply and explained 
the law’s requirements to the eligibility staff. One advocate recalled an enrollment worker 
stating that, in more than twenty years of working at VA, she had never seen or heard of a 
7131 Form—the form then used to ask that VBA make a character of discharge eligibility 
decision for a veteran with bad paper.


Although VA does maintain records of who is enrolled in VA health care, it has no record of 
veterans with bad paper who sought health care but were denied the opportunity to apply. 
By its very nature, the turn-away problem is one in which usually no record is created, and 
as a result no VA documentation exists.  It is therefore impossible to know definitively how 
many veterans were wrongly denied care, where they are located, and when it occurred. 


The pattern, however, is clear: VA’s denial of care to veterans with bad paper discharges is 
national, persistent, and systemic. Its impact on some of our most vulnerable veterans can 
be harmful or even deadly.32 


In 2018, in response to pressure from Congress and veterans organizations, VA created a 
new form by which VHA can request that VBA render a character of discharge eligibility 
determination for a veteran with bad paper. Unlike the previous 7131 Form used for such 
requests, the new 20-0986 form is specifically and only used for requesting character of 
discharge determinations, and the form gathers additional information. The new form also 
has one part for VHA to fill out when transmitting it to VBA, and a second part for VBA to 
respond with its determination. 







16Turned Away


Above: Denial letter VA provided to veteran with bad paper when he tried to get health care for 
deployment-related PTSD and TBI (emphasis and redactions added). The letter incorrectly states that 
a veteran must have an Honorable or General discharge to receive VA health care. In fact, a veteran 
with an Other Than Honorable discharge may be eligible for VA health care. 
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The new form appears to have a better design and to increase the likelihood that VBA will 
provide a response to VHA regarding its eligibility decision. The form does not, however, 
solve all communication issues. For example, it is an internal form that is not filled out by 
or provided to the veteran, and so its utility relies on VHA staff knowing that the form exists 
and using it—a problem that is discussed further in the next section. Further, the creation 
of new internal forms does nothing to remedy the widespread misinformation on this issue. 
Despite the new form, veterans with bad paper continue to report being turned away when 
they seek VA health care.  


As one example of the lack of clarity of VA’s current materials about eligibility for veterans 
with bad paper discharges, one advocate reported that an Iraq combat veteran—who had 
a first Honorable period of service but a final Other Than Honorable discharge—stated that 
he had done his own research on VA’s website and determined on that basis that he was not 
eligible for any VA care or benefits because of his final discharge status. Only after repeated 
assurances from the advocate that the veteran was unquestionably eligible for health care 
and potentially other benefits based on his first Honorable enlistment did the veteran agree 
to attempt to apply to VA.


In most—but not all—cases, if VA has wrongfully turned away a veteran, a veterans advocate 
can work with that veteran to solve that issue. The advocate can provide the veteran the 
correction application form, can assist the veteran in filing the application form, and can 
follow up with VA to ensure that VA processes the application and provides a written 
decision with notice of appeal rights. However, that corrects the issue for that individual 
veteran only—it does not solve the systemic problem for veterans being turned away from 
health care, and it does not fix the turn-away issue for the majority of veterans who never 
speak with an advocate who can help them. Moreover, just as no one should need a lawyer 
to apply for a driver’s license or enroll their child in public school, a veteran should not need 
an advocate to apply for VA health care. 


B. VHA Staff Receive Incorrect or In-
adequate Training and Guidance


The training that VHA Staff receive about the 
eligibility criteria for accessing VA health care 
is often brief, legally incorrect, or otherwise 
inadequate. It is also often inconsistent state to 
state and facility to facility. None of the trainings 
or manuals examined provided step-by-step 
instructions for frontline health care eligibility 
workers on how to process an application from a veteran with bad paper. None included a 
clear statement that providing those veterans with applications is required by law.


Numerous training presentations contain errors that could lead to a veteran with bad 
paper wrongly being turned away. For example, one VHA presentation listed “qualifying 
characteristics of service” and “non-qualifying characteristics of service,” and incorrectly 
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Above: Letter provided to a veteran by the El Paso VA when he sought health care for deployment-
related PTSD and TBI (emphasis and redactions added). The letter incorrectly states that an 
Honorable or General discharge is required to be eligibile for VA health care. An El Paso VA training 
entitled “What Every VA Employee Needs to Know About Eligibility” included no information about 
character of discharge or VA health care eligibility for veterans with bad paper.
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recorded an “Other than Honorable” discharge as categorically “non-qualifying.” In fact, a 
veteran with an Other Than Honorable discharge could be eligible for full or partial health 
care benefits. Other presentations that provided training about VA health care eligibility 
lacked any information about character of discharge or eligibility for veterans with bad 
paper.


VHA reference manuals similarly included incorrect information about the eligibility 
standards. For example, one manual included cartoon “thumbs up” and “thumbs down” 
symbols, listing an “OTH” discharge next to a “thumbs down,” which in addition to being 
incorrect further stigmatizes an “Other Than Honorable” discharge status.


In other cases, important manuals lacked substantive guidance about the eligibility rules 
or what a frontline VHA eligibility worker should do when a veteran with bad paper seeks 
to apply for health care. The national VHA Eligibility Determination Handbook, which is 
distributed to all VA health care facilities, fails to include instructions about the steps to help 
a veteran with bad paper apply for health care and receive a written determination. Rather, 
the Handbook lists the relevant statute and regulation and suggests that an Honorable or 
General discharge is required. It is concerning that there is no consistent, legally correct 
guidance on this issue across all VA facilities nationwide. 


Above: VHA training materials that incorrectly state that an honorable discharge is required for VA 
health care eligibility (emphasis added).
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Above: Excerpt from Pittsburgh VAMC training manual which lists an incorrect standard for health 
care eligibility (emphasis added).


Above: Excerpt from Pittsburgh VAMC training manual which lists an incorrect standard for health 
care eligibility (red emphasis added, yellow highlight in original).


Above: Excerpt of VHA Enrollment and Eligibility handbook that fails to offer meaningful guidance 
to VA staff on how to process the health care applications of veterans with bad paper discharges.
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Above: Excerpt of VHA Enrollment and Eligibility handbook that includes misleading information 
and fails to offer meaningful guidance to VA staff on how to process the health care applications of 
veterans with bad paper discharges (emphasis added).


The Handbook does have instructions relating to one subgroup of this population—veterans 
with Other Than Honorable discharges who are experiencing an emergency mental health 
crisis—regarding how to process them for temporary treatment. However, in the first year 
that the Handbook included these instructions, the total number of veterans with Other 
Than Honorable discharges who gained temporary access to care through this program was 
about 150—out of more than 500,000 potentially eligible veterans.33 VA also has recently 
created some fact sheets and other resource materials about how veterans with bad paper 
may be able to access VA.34 From this investigation and research, VHA facilities and their 
staff were rarely aware of those materials and did not reference them or have them on hand 
when veterans attempted to enroll in health care. 


For those trainings that do provide correct information, the entire topic of access to VA 
for veterans with bad paper is usually addressed in one to two slides, and there is no clear 
statement emphasizing that such a veteran may be eligible for VA health care. It appears 
that the lack of detailed guidance and instruction from VHA and VBA about eligibility has 
led certain local VHA facilities to fill in that gap with their own manuals and instructions, 
which often contain inaccurate and misleading information. One advocate reported 
attending a VA training that addressed character of discharge health care eligibility 
rules: while the slides themselves did not contain any misinformation, the VA presenter 
erroneously stated that an Honorable or General discharge was required to be “VA health 
care eligible.”
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The lack of information and the provision of misinformation to VA staff directly impacts the 
ability of veterans with bad paper to access health care. An uninformed or misinformed 
staff member may advise a veteran that it is not worth applying, that the only remedy is a 
discharge upgrade, or that there are no VA resources to provide support. The veteran then 
may go years—or perhaps an entire lifetime—without care that the veteran needs and to 
which the veteran is entitled by law.


C. VA’s Turn-Away Problem Likely Disproportionately Impacts Veteran 
Subpopulations Including Navy and Marine Corps Veterans, Post-
9/11 Veterans, Enlisted Veterans, and Veterans with PTSD or Other 
Service-Related Mental Health Conditions


Historically, certain groups of servicemembers have been more likely to receive a bad paper 
discharge than others. These disparately affected groups include veterans who served in the 
Navy or Marine Corps, Post-9/11 veterans, veterans who enlisted, and veterans with service-
related mental health conditions, such as PTSD.


1. NAVY & MARINE CORPS VETERANS


Some service branches discharge servicemembers with bad paper discharges (which are 
presumptively VA-ineligible) at a much higher rate than other branches. Of all Other Than 
Honorable, Bad Conduct, and Dishonorable discharges since 1980, almost half—45%—were 
issued by the Navy. The Marine Corps accounts for 24% of the presumptively VA-ineligible 
discharges over that same period of time, even though the Marine Corps is the smallest of 
the service branches. In contrast, the Army, which has the most personnel, accounts for 27% 
of presumptively ineligible discharges and the Air Force accounts for less than 5%. 


These disparate discharge practices are long-standing. Past studies of the different 
branches’ separation policies have attributed the disparity to the branches’ different 
philosophies about how best to discipline and punish their troops, not to any differences 
in the actual conduct of the troops. In other words, it is often the case that an Airman and 
a Marine with similar service records could engage in the same behavior, but the Airman 
would be separated with a General discharge and be able to easily gain access to VA, while 
the Marine would get an Other Than Honorable discharge that would create barriers to 
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receiving any support from VA. 


Discharges under DADT and similar prior policies illustrate well the disparate practices 
of the service branches. From 1980 to 2011—when DADT was repealed—42% of the 
discharges for “homosexuality” were issued by the Navy. 7% of the Navy’s discharges 
for “homosexuality” were characterized as Other Than Honorable. Similarly, 9.5% of the 
Marine Corps’ discharges for “homosexuality” were Other Than Honorable. In contrast, less 
than 3% of Soldiers and less than 1% of Airmen who were discharged for “homosexuality” 
received an Other Than Honorable characterization. They were much more likely to receive 
Honorable or General characterizations. 


Because some service branches are handing out 
more bad paper discharges than others, a former 
Sailor or Marine who tries to obtain health care from 
VA is much more likely to be turned away than a 
former Soldier or Airman. 


Rather than resolving these inter-service disparities 
and applying a consistent standard of conduct, 


VA’s character of discharge review process exacerbates the problem. VA denies character-
of-discharge claims by Marines at a higher rate than those of veterans from the other 
branches.35


2. POST-9/11 VETERANS


The percentage of servicemembers discharged less-than-honorably has not remained 
steady over time. Rather, the percent of servicemembers receiving administrative General 
and Other Than Honorable discharges has significantly increased since World War II to the 
present, with a corresponding decrease in the percent of servicemembers receiving fully 
Honorable discharges. The percent of servicemembers receiving punitive discharges (Bad 
Conduct or Dishonorable) has been steadily low over that time period.


Focusing on enlisted servicemembers who 
completed at least six months in service, 
and thus received characterized discharges, 
the rate of servicemembers who received 
fully Honorable discharges has decreased 
from 98.1% during World War II, to 93.3% 
during the Vietnam War, to now only 84.8% 
in the post-9/11 era. Meanwhile, the rate 
of General discharges has increased from 
0.2% (World War II) to 3.9% (Vietnam) to 
8.4% (Post-9/11), and the rate of Other Than 
Honorable discharges has increased from 
1% (World War II) to 2.5% (Vietnam) to 5.8% 
(Post-9/11). The punitive discharge rate 
averaged around 1% (between 0.4% and 1.4%) over that same period.
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Post-9/11 veterans are thus disproportionately affected by bad paper discharges. They are 
also more likely to have multiple deployments than prior generations of veterans, while 
simultaneously being at the highest risk of being presumptively excluded from VA, given 
that 6.8% have Other Than Honorable or lower characterizations.


3. ENLISTED VETERANS


Servicemembers who enlist in the armed forces 
are much more likely to receive a bad paper 
discharge than officers or warrant officers. Of 
all the Other Than Honorable, Bad Conduct, 
and Dishonorable discharges since 1980, 99.8% 
were issued to enlisted servicemembers. While 
there are many more enlisted servicemembers 
than officers, which accounts for some of that 
disparity, the impact on enlisted servicemembers 
is disproportionate. 
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4. VETERANS WITH PTSD OR OTHER SERVICE-RELATED MENTAL HEALTH 
CONDITIONS


Many studies have established a strong correlation between a servicemember having a 
mental health condition, such as PTSD, and receiving a bad paper discharge. 


Medical researchers have found that Marines who deployed to combat zones and were 
diagnosed with PTSD were 11 times more likely to be discharged for misconduct and 8 
times more likely to be discharged for substance use, compared to Marines who did not 
deploy or were not diagnosed with a mental health condition.36 Similarly, a study of Soldiers 
who were hospitalized in service for a mental health disorder were 9 times more likely to be 
discharged for misconduct than Soldiers hospitalized for a non-mental health condition.37


The Government Accountability Office found in a 2017 study that, of the servicemembers 
discharged for “misconduct” from fiscal years 2011 to 2015, 62% had been diagnosed 
with a mental health condition in the past two years.38 Of those, 23%—almost one in four—
received an Other Than Honorable discharge.39 Medical researchers similarly have found 
that early discharge from the service, including because of misconduct, is a significant risk 
factor for post-service mental health conditions.40 Indeed, those discharged for misconduct 
were more than twice as likely to be diagnosed with a mental health or substance use 
disorder.41


VI. RECOMMENDATIONS AND CONCLUSIONS
VA’s practice of turning away veterans with bad paper is a long-standing, national, and 
systemic problem that demands immediate action. The steps proposed below to address 
this issue are all within VA’s existing authority and capacity. No legislation is needed, nor 
are new regulations required. VA can and should move swiftly to implement the following 
proposals to ensure that going forward no veteran is wrongfully denied needed care and 
support.
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A. VA Must Improve its Training, Guidance & Oversight


VA currently provides very little training or guidance to its employees about bad paper 
discharges and how veterans with bad paper may establish eligibility for health care or 
other VA services. What trainings and guidance do exist often are inconsistent and contain 
misinformation. This lack of information and presence of misinformation directly harms 
veterans with bad paper who are seeking access to health care.


VA should create a comprehensive training on the many ways that a veteran with bad 
paper may establish eligibility for health care and other benefits. The training should be 
mandatory for all VA employees and should emphasize as the key point that veterans with 
bad paper—especially the large majority who have administrative Other Than Honorable 
characterizations—may be eligible for VA health care. The presumption should be one of 
potential eligibility, as opposed to the current status quo which is the opposite. 


VA should design a special training directed specifically at frontline eligibility and enrollment 
staff that includes detailed instructions on how to process a health care application from a 
veteran with bad paper, and VA should require annual retraining. Another training should 
be designed for other frontline VHA staff, such as those in the Veterans Justice Outreach 
program and VA programs related to homelessness. All trainings should be standardized 
across VHA facilities nationwide, not created locally on an ad hoc basis. Regular trainings 
on enrollment standards are common in other government health care programs, such as 
Medicaid. 


VHA should also update its Eligibility and Enrollment Handbook to provide detailed 
instructions to staff about how to process a health care application from a veteran with 
bad paper. These instructions must be detailed and concrete. They must also require the 
enrollment staff to provide clear and readily understandable information to the veteran 
about the process and the timeline for 
receiving a decision about health care 
eligibility. The information provided to 
the veteran should be accessible even 
if the veteran has limited education 
or a disability. The instructions in the 
Handbook must match the parallel 
instructions provided to VBA staff who 
are tasked with rendering the character 
of discharge eligibility determination.


All trainings and guidance should 
encourage staff to ask veterans who 
express any interest in or need for health 
care whether they require assistance in 
applying for VA health care, and should 
provide instructions about how to refer 
that veteran to available resources. 
VA must adopt a “no wrong door” 
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Other Reform Efforts Affecting Veterans with Bad Paper Discharges
LITIGATION:


Shepherd v. McHugh & Monk v. Mabus: class action lawsuits on behalf of Vietnam veterans 
who developed PTSD during their service and received bad paper discharges, challenging 
the Department of Defense military review boards’ systemic denial of their discharge upgrade 
applications, which suits led to the issuance of new Department of Defense guidance about 
granting “liberal consideration” to the discharge upgrade applications of such veterans.


Kennedy v. Esper & Manker v. Spencer: certified class action lawsuits on behalf of post-
9/11 veterans who developed PTSD or other mental health conditions during their service 
and received bad paper discharges, challenging the Department of Defense military review 
boards’ policies and practices in adjudicating their discharge upgrade applications.


LEGISLATION:


Honor Our Commitment Act: federal legislation extended VA mental health evaluation and 
treatment to veterans with Other Than Honorable discharges who have served in a combat 
zone or area of hostilities, worked as a drone operator, or experienced MST.


Albany County, New York: municipal action extended county veteran benefits to any veteran 
discharged based on LGBT status.


New York: legislation extended state veteran benefits to veterans who received a bad paper 
discharges on the basis of their sexual orientation or gender identity or as a result of MST, 
PTSD, or TBI.


Connecticut: legislation extended state and municipal veteran benefits to veterans who 
received Other Than Honorable discharges as a result of PTSD, TBI, or MST.


Nevada: legislation provided that no veteran discharged because of LGBT status may be 
denied access to a state program or service for veterans if the veteran is otherwise qualified.


Rhode Island: legislation provided that any veteran with a General or Other Than Honorable 
discharge based on LGBT status can petition the state to have the discharge recorded as 
honorable and can receive state veteran benefits and rights. 


ADMINISTRATIVE ADVOCACY:


Petition for Rulemaking to Amend 38 C.F.R. 3.12: petition asking VA to update and 
revise its regulations about the standards under which veterans with bad paper discharges 
can access basic VA benefits such as health care and compensation, seeking to ensure that 
mitigating circumstances such as in-service mental health conditions are considered and that 
only severe misconduct results in exclusion.


2016 Commission on Care Report: commission of representatives from leading veteran 
service organizations, veterans advocacy groups, health care providers, and other stakeholders 
recommending that VA create a streamlined path to health care eligibility for certain veterans 
with Other Than Honorable discharges.
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approach to connecting veterans with health care.


VA should log and track all veterans’ requests to enroll in health care and the outcome of 
that request. The ability to ensure staff compliance with training and guidance depends 
upon having data to observe and measure. 


A tracking system for VHA enrollment requests should help to ensure that the turn-away 
problem is resolved prospectively. However, for decades, VHA has been turning away 
veterans with bad paper and not tracking those encounters. The VA Inspector General 
should therefore initiate an investigation into past turn-aways to determine the issue’s full 
scope, both currently and historically. This will best ensure that other remedial actions will be 
most successful and complete, so that no turned-away veteran is left outside of care.


B. VA Must Improve Communication Between VHA & VBA and Between 
VA & Veterans


Communications problems, both internal to VA and in VA’s messages to veterans and the 
public, further impede the ability of veterans with bad paper to access VA health care.


Focusing first on the internal issues, as documented above, the health care eligibility and 
enrollment process breaks down at many points. For a significant number of a veterans who 
were orally told they were not eligible for VA health care, a 7131 Form to initiate a character 
of discharge review was filled out. However, VA staff neglected to transmit that form to VBA, 
or VBA never received it or did not act on it, or VBA did act on it and rendered a decision 
but then failed to inform VHA or the veteran of its decision. Both VBA and VHA must 
therefore improve the tracking and processing of health care applications from veterans with 
bad paper. Moreover, VBA and VHA must improve their computer systems and databases 
so that front-line eligibility workers can more quickly and accurately determine whether a 
veteran is eligible for limited or full services, for example on the basis of a prior honorable 
enlistment. 
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Externally, both VBA and VHA must create new 
letters, notices, and other resources to explain 
to veterans with bad paper what should 
happen and what is happening regarding 
their health care applications and eligibility 
determinations. When a veteran applies for 
health care, VA should provide the veteran 
a letter with a case number that explains the 
character of discharge determination process. 
The letter should also notify the veteran of 
the legal standards that apply, the right to submit information and evidence in support of 
eligibility, the right to ask for a hearing, and the right to have assistance from a veteran 
service organization or veterans advocate. 


VHA and VBA must then make sure to notify the veteran once an eligibility determination 
is made and, if the veteran is found eligible, must assist the veteran in completing the 
eligibility and enrollment process. In any approval letter sent to the veteran, VBA should 
include a one-page form that clearly states that the veteran is eligible for VA health care and 
instruct the veteran to take the form to a VHA medical facility to complete the enrollment 
process and begin accessing health care.


With regard to external communications, VA should consider creating a separate application 
form to request a character of discharge determination and a Statement in Support of 
Claim Form specifically for character of discharge eligibility determinations. These forms 
should prompt the veteran for information that is especially relevant to that decision, such 
as whether there are any mitigating or extenuating circumstances that occurred in service, 
such as military sexual trauma or a mental health condition, or whether the veteran served 
multiple terms of service.


Another issue hampering effective communication with veterans is the length of time that 
it takes for VA to render a character of discharge eligibility determination, if VA ever does. 
One advocate reported that a veteran who first attempted to apply for VA health care in 
April 2013 did not receive a character of discharge determination until April 2016—three 
years later. When VA finally made that determination, the veteran did not get the notice 
because he had moved multiple times, which is not uncommon for this population of 
veterans who experience high rates of homelessness and unemployment. Compare this to 
another government health care program, Medicaid, where enrollment decisions usually 
take no more than 60 to 90 days and often can be made instantaneously.


Therefore, one important improvement that VA must undertake is decreasing the amount of 
time to render a character of discharge determination. This is especially important because, 
under current VA rules, veterans with bad paper generally cannot receive any health care 
services while their character of discharge decision is pending. Therefore, many veterans 
who are ultimately found eligible for VA health care nevertheless wait years without access 
to needed treatment. Reducing the amount of time that a veteran waits for a decision 
therefore is a key component to solving some of the turn-away problem. To accomplish this 
end, VBA should classify character of discharge determinations as “rating” claims—rather 
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than as deprioritized “non-rating” claims—and flag them for expedited processing if the 
veteran is homeless, at risk of suicide, experiencing extreme financial hardship, or facing 
other emergency circumstances. 


C. VA Must Remedy Past Unlawful Turn-Aways by Conducting Outreach 
and Remediation Efforts


For many years, VA has improperly turned away former servicemembers with bad paper 
who sought health care. Because VA has not kept records relating to those whom it has 
turned away, we cannot know the exact number who have been affected. With over 550,000 
servicemembers having received bad paper since 1980, it would be no stretch to think that 
the number unlawfully turned away could be in the tens of thousands, and an estimated 
400,000 are currently at risk of being turned away from needed care.  


The veteran told by VA that a bad paper discharge renders that veteran ineligible is not 
the only person harmed by that misinformation; that veteran may tell other veterans, who 
then decide not even to try to seek care at VA perpetuating a damaging cycle of stigma 
and misunderstanding. Misinformation about VA eligibility for veterans with bad paper is 
rampant in the veterans community.


VA must ensure not only that no individual veteran is wrongly turned away from care in the 
future, but also that those veterans previously turned away are now given the opportunity 
to apply for care. The turn-away problem requires remediation that is both prospective and 
retrospective.
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VA therefore must undertake extensive, concerted, and sustained efforts to ensure that all 
veterans and organizations that serve veterans know that having a bad paper discharge 
does not necessarily prevent a veteran from accessing VA health care and other VA services. 
VA must encourage all veterans to apply to VA for an eligibility determination—adopting a 
“no wrong door” approach. 


VA’s outreach should include a sustained public information campaign, using both traditional 
media and social media outlets. New materials that provide a clearer and more direct 
message about all veterans’ right to apply for health care must be created.


Furthermore, VA should send letters to all veterans not currently enrolled in VHA notifying 
them of their right to apply for health care. The letter, of course, would not guarantee that 
the veteran would be found eligible. Some veterans are not eligible for health care, not only 
because of their character of discharge but potentially because of their brief period of time 
in service or not having a service-connected disability. However, the letter should provide 
correct information about the standards for health care eligibility and emphasize that having 
a bad paper discharge does not necessarily disqualify a veteran from receiving health care. 
Sending such a letter is within the capacity of VA, as demonstrated by the congressionally 
mandated letters sent out in 2018 regarding the implementation of the Honor Our 
Commitment Act, which addressed eligibility for mental and behavioral health treatment for 
certain veterans with Other Than Honorable discharges.


In conducting its outreach, VA must partner with other stakeholders, including veterans 
service organizations, veteran community organizations, state and local departments of 
veterans services, and veterans advocates. These organizations are often deeply embedded 
in their communities and are best able to find veterans who may have been turned away and 
to encourage them to approach VA to try applying again. They are also a key ally in the 
effort to reverse the widespread misinformation concerning this topic. 


VA must also partner with the Department of Defense, which has its own important role in 
addressing unlawful and inequitable bad paper discharges. VA and DOD can and should 
work together on reforming the separation, transition, and discharge upgrade standards 
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and procedures. While most of this report’s recommendations are focused on the actions 
VA must take, we also call on other organizations who serve veterans to do their part in 
ensuring that no veteran is wrongfully turned away from needed care. We all have a role 
to play in remedying this long-standing, systemic problem that has affected generations of 
veterans—and in making sure that no future generation suffers the same harm.
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VII. APPENDIX


REVIEW BOARD OUTCOMES FOR FY2018


Army Board for Correction of Military Records


ABCMR 
Applications


Applications 
Adjudicated


Discharge 
Upgrade 
Granted


Percent 
Discharge 
Upgrade 
Granted


Other 
Relief 


Granted


 Percent 
Other 
Relief 


Granted


No Relief 
Granted


Percent 
No Relief 
Granted


All 
Applications


548 73 13.3% 96 17.5% 379 69.2%


Mental 
Health 
Applications


148 51 34.5% 25 16.9% 72 48.7%


Sexual 
Assault 
Applications


11 7 63.6% 3 27.3% 1 9.1%


All Other 
Applications


389 15 3.9% 68 17.5% 306 78.7%


Note: The Department of Defense released information onlly about the first and second quarters of 
2018 for the Army Discharge Review Board. Therefore, the above tables reflect online a half year’s 
data. 


Army Discharge Review Board


ADRB 
Applications


Applications 
Adjudicated


Discharge 
Upgrade 
Granted


 Percent 
Discharge 
Upgrade 
Granted


Other 
Relief 


Granted


  Percent 
Other 
Relief 


Granted


No Relief 
Granted


Percent 
No Relief 
Granted


All 
Applications


727 206 28.3% 31 4.3% 180 24.8%


Mental 
Health 
Applications


300 134 44.7% 13 44.7% 153 51.0%


Sexual 
Assault 
Applications


17 9 52.9% 3 17.7% 5 29.4%


All Other 
Applications


410 63 15.4% 15 3.7% 262 63.9%
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Board for Correction of Naval Records


BCNR 
Applications


Applications 
Adjudicated


Discharge 
Upgrade 
Granted


 Percent 
Discharge 
Upgrade 
Granted 


Other 
Relief 


Granted


 Percent 
Other 
Relief 


Granted  


No Relief 
Granted


Percent 
No Relief 
Granted


All 
Applications


1744 198 11.4% 88 5.1% 1458 83.6%


Mental Health 
Applications


267 82 30.7% 7 2.6% 178 66.7%


Sexual Assault 
Applications


61 21 34.4% 4 6.6% 36 59.0%


All Other 
Applications


1416 95 6.7% 77 5.4% 1244 87.9%


Naval Discharge Review Board


NDRB 
Applications


Applications 
Adjudicated


Discharge 
Upgrade 
Granted


 Percent 
Discharge 
Upgrade 
Granted


Other 
Relief 


Granted


  Percent 
Other 
Relief 


Granted


No Relief 
Granted


Percent 
No Relief 
Granted


All 
Applications


837 139 16.6% 36 4.3% 662 79.1%


Mental Health 
Applications


286 60 21.0% 14 4.9% 212 74.1%


Sexual Assault 
Applications


25 8 32.0% 2 8.0% 15 60.0%


All Other 
Applications


526 71 13.5% 20 3.8% 435 82.7%


Air Force Board for Correction of Military Records


AFCMR 
Applications


Applications 
Adjudicated


Discharge 
Upgrade 
Granted


 Percent 
Discharge 
Upgrade 
Granted


Other 
Relief 


Granted


 Percent 
Other 
Relief 


Granted


No Relief 
Granted


Percent 
No Relief 
Granted


All 
Applications


571 47 8.2% 43 7.5% 482 84.4%


Mental Health 
Applications


161 11 6.8% 26 16.2% 125 77.6%


Sexual Assault 
Applications


24 5 20.8% 4 16.7% 15 62.5%


All Other 
Applications


386 31 8.0% 13 3.4% 342 88.6%
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Air Force Discharge Review Board


AFDRB 
Applications


Applications 
Adjudicated


Discharge 
Upgrade 
Granted


Percent 
Discharge 
Upgrade 
Granted


Other 
Relief 


Granted


  Percent 
Other 
Relief 


Granted


No Relief 
Granted


Percent 
No Relief 
Granted


All 
Applications


384 39 10.2% 42 10.9% 303 78.9%


Mental 
Health 
Applications


227 30 13.2% 26 11.5% 171 75.3%


Sexual 
Assault 
Applications


7 3 42.9% 1 14.3% 3 42.9%


All Other 
Applications


150 6 4.0% 15 10.0% 129 86.0%


Source: Department of Defense Boards of Review Reading Rooms, http://boards.law.af.mil/stats.htm 
(data downloaded Nov. 2019).


DEPARTMENT OF DEFENSE SEPARATION DATA FY1980 TO FY2015
In response to a request under the Freedom of Information Act, the Department of Defense’s De-
fense Manpower Data Center provided more than thirty years of data on servicemember separa-
tions. Key findings from that data are included in the charts on the following pages. 


As a note on methodology, the data were cross-checked with other known data sources and with 
responses to parallel records requests to attempt to ensure accuracy. However, in many places, infor-
mation was missing or internally inconsistent, and there were a significant number of “unknown” or 
blank entries. In such cases, clarification was sought from DOD, and some data entries were exclud-
ed as unreliable. Furthermore, important data—such as about race, ethnicity, and gender/sex—were 
not provided in response to requests. 
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Advocacy Clinic—and is Harvard Law School’s largest clinical placement site. The Center’s 
longstanding mission is to educate law students for practice and professional service while 
simultaneously meeting the critical legal needs of the community. For more information, go to 
www.legalservicescenter.org. 


Veterans Legal Services (VLS) promotes self-sufficiency, stability, and financial security for 
veterans in Massachusetts through comprehensive and accessible legal services. VLS’s unique 
model of delivering services on-site at homeless shelters and service centers allows it to reach 
veterans who would otherwise go without the legal help they need. Our partnerships with 
shelters, courts, and supportive services providers enable VLS to make legal services accessible 
and collaborate with other professionals, ensuring the best chance of veteran success. For more 
information, go to www.veteranslegalservices.org. 



http://www.outvets.com

http://www.legalservicescenter.org

http://www.veteranslegalservices.org
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EXECUTIVE SUMMARY


Protect Our Defenders (POD) is dedicated to exposing and eradicating bias within the military justice system 
and to ensuring that all service members are afforded a fair, efficient, and impartial system of justice. Through 
our work, we have witnessed what appeared to be indications of racial disparities in the military justice 
system. These indicators were consistent with the experiences of POD’s President, Col Don Christensen 
(ret.), as a military attorney and with data he knew had been tracked by the Air Force for decades. 


The military leadership has vigorously opposed any suggestions that the commander-controlled justice system 
is hindered by conflicts of interest or bias and has gone to great lengths to tout the fairness of the system. 
A system of justice is fundamentally unfair if, due to inherent bias, it fails to effectively deliver justice. In the 
military justice system, commanders control who will and will not be punished. When objective evidence 
demonstrates that the military justice system is fraught with prejudice and bias, that system cannot effectively 
deliver justice.


On March 7, 2016, because of these apparant racial and ethnic disparities within the military justice system, 
POD submitted requests under the Freedom of Information Act (FOIA) to each military service branch 
seeking demographic information on military justice and disciplinary proceedings.


POD received responses from four of the service branches, each of which provided data on service members’ 
annual military justice and disciplinary involvement broken down by racial and ethnic demographics. This 
report analyzes this previously unpublished data to examine whether and to what extent there are racial and 
ethnic disparities within military disciplinary and justice systems. All FOIA responses can be seen in Appendix 
D, and the full details of POD’s analysis and calculations are included in Appendices B and C.


The data shows that, for every year reported and across all service branches, black service 
members were substantially more likely than white service members to face military 
justice or disciplinary action, and these disparities failed to improve or even increased in recent years. 


Depending on the service and type of disciplinary or justice action, black service members were at least 1.29 
times and as much as 2.61 times more likely than white service members to have an action taken against them 
in an average year.


Findings for other racial groups varied, with some evidence that non-black people of color may have higher 
military justice or disciplinary involvement than white service members. The primary exception was Asian 
service members, who appear to have lower military justice or disciplinary involvement.


AIR FORCE


• From 2006 to 2015, black airmen were 1.71 times (71%) more likely to face court-martial or non-judicial 
punishment (NJP) than white airmen in an average year. This disparity ranged from 1.49 to 1.94 times 
more likely in a given year. 


• Airmen of a race other than black or white, or whose race was unknown, had higher court-martial and 
NJP rates than white airmen. However, the inclusion of those whose race is unknown makes it difficult 
to draw specific conclusions.


KEY FINDINGS:







ii


MARINE CORPS


• From 2006 to 2015, black Marines were 1.32 times (32%) more likely to have a guilty finding at a court-
martial or NJP proceeding than white Marines in an average year. This disparity ranged from 1.23 to 1.48 
times more likely in a given year.


• The greatest disparities were generally seen for the most serious disciplinary proceedings. In an average 
year, black Marines were 2.61 times more likely than white Marines to receive a guilty finding at a general 
court-martial, while they were only 1.29 times more likely than white Marines to receive a guilty finding 
at an NJP proceeding.


NAVY


• From 2014 to 2015, the only complete years provided by the Navy, black sailors were 1.40 times (40%) 
more likely than white sailors to be referred to special or general court-martial and 1.37 times more 
likely to see action taken against them in the case in an average year. 


• The disparity between black and white service members nearly disappeared when considering only 
post-referral outcomes. Black sailors were about equally likely as white sailors to be diverted from 
harsher military justice action or to receive a conviction at special or general court-martial. However, 
because black sailors were initially referred at higher rates, they remain disproportionately impacted by 
the military justice system.


ARMY


• From 2006 to 2015, in an average year, black service members were 1.61 times (61%) more likely to face 
general or special court-martial compared to white service members.


• The disparity between black and white service members ranged from 1.34 to 1.82 times more likely in 
any one year.


Racial disparities exist in criminal justice systems throughout the United States. Such disparities are particularly 
troubling in the military, which is by its nature and structure an imperfect “control” for several factors 
associated with criminal involvement. For example, new recruits must pass rigorous standards regarding 
prior criminal justice involvement, educational attainment, and illicit drug use. Further, all service members 
are, by virtue of their service, employed with a steady income. They are also regularly screened for drug use, 
resulting in an illicit drug use rate significantly lower than the civilian population. 


Despite these equalizing factors, racial disparities are present at every level of military disciplinary and justice 
proceedings, particularly between black and white service members. The persistence of racial disparities 
within the military may indicate the existence of racial bias or discrimination among decision-makers in the 
military justice system.
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RECOMMENDATIONS 


The substantial racial disparities within military justice and disciplinary procedures, particularly between black 
and white service members, strongly indicate the need for aggressive responses to address inequities and 
ensure that the military has the strongest and best force possible.


To further understand and address these disparities, POD makes the following recommendations:


1. The military justice process should be reformed to empower legally trained military prosecutors, instead 
of the commander of the accused, to determine when to refer a case to court-martial, thereby reducing 
the potential for bias based on familiarity, friendship, race, or ethnicity. 


2. Each branch of the service should collect and publish consistent racial and ethnic data regarding military 
justice involvement and outcomes.


3. Data should also be tracked for victims of crimes to determine whether there might be bias regarding 
victims of particular races or ethnicities.


4. Research should be conducted to assess the underlying causes of existing racial and ethnic discrepancy 
within military disciplinary and justice systems and to explore steps that can be taken to address inequities.
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DATA REQUESTED AND RECIEVED


DATA REQUESTED


On March 7, 2016, Protect Our Defenders (POD) submitted requests under the Freedom of Information 
Act (FOIA) to each military service branch, seeking demographic information on disciplinary and military 
justice proceedings. 


POD requested “rates per thousand by race and rank of the subject (defendant) for all General Courts-
Martial, Special Courts-Martial, Summary Courts-Martial, and Article 15 non-judicial punishment (NJP) for 
each year over the past 10 years.” The term “rates per thousand” (RPTs) describes how many service 
members within a certain demographic group have military justice or other disciplinary involvement per 
every 1,000 service members of that demographic group, allowing comparison across groups within each 
branch. 


The goal of POD’s analysis was to determine whether and to what extent racial and ethnic disparities exist 
within military disciplinary systems and the military justice system.


THE DATA POD RECEIVED


We received the following information from each service branch other than the Coast Guard, which did not 
provide any information:


• The Air Force provided data regarding summary, special, and general court-martial and NJP proceedings 
conducted from 2006 to 2015. The Air Force did not provide information regarding the outcomes of 
those proceedings.


• The Marine Corps provided data regarding certain case outcomes—specifically, the number of courts-
martial and NJP proceedings that resulted in a guilty finding from 2006 to 2015.


• The Navy provided data on military justice referrals (when a case is sent to special or general court-
martial by a commander) and post-referral actions, which included special or general court-martial 
and their outcomes (a finding of guilty or not guilty), diversion to less serious proceedings where the 
member would be considered for lesser punishment, or a decision to take no action against the service 
member. Full-year data was available for 2014 and 2015.


• The Army provided data regarding the combined number of special and general court-martial 
proceedings conducted from 2006 to 2015. The Army did not provide information regarding case 
outcomes or NJP proceedings.


A more detailed explantion of the process and the data received is contained in Appendix A.
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To determine whether racial disparities exist within the military justice system, this report compares rates per 
thousand (RPTs) within each service branch through the calculation of disparity indices. These measures are 
described below. More detailed explanations are included in Appendix B.


METHODOLOGY


RATES PER THOUSAND


The military calculates RPTs by dividing the number of individuals of a certain racial group who face a justice 
or disciplinary action by the total number of service members of that racial group currently serving and then 
multiplying by 1,000:


RPT=
Number of Justice or Disciplinary Actions


 x 1,000
Total Number of Service Members


For example, in 2015, 344 white airmen faced court-martial out of the 222,374 total white airmen serving 
that year—an RPT of 1.55. This number means that, for every 1,000 white service members in the USAF, 1.55 
were court-martialed in 2006.


DISPARITY INDEX


POD calculated how much more or less likely each demographic group was to face court-martial or NJP 
proceedings compared to white service members (the majority demographic group in the military) in a given 
year. To compare RPTs across demographic groups, the RPT for people of color was divided by the RPT for 
white service members, thus calculating a “disparity index.”


Disparity Index =
RPT for Service Members of Color


 x 1,000
RPT for White Service Members


Because “Hispanic” was treated differently among the service branches – as a mutually exclusive racial group 
in some cases and as an ethnicity that has overlap with racial groups in others – the comparison group for the 
above calculation varied slightly across the branches. Table 1 lays out these differences.


TABLE 1: COMPARISON GROUP IN EACH SERVICE BRANCH


 COMPARISON GROUP (DENOMINATOR) IN DISPARITY INDEX 
CALCULATION


ARMY White, although the Army did not indicate whether Hispanic soldiers were 
included in this category.


AIR FORCE White, including Hispanic and non-Hispanic


NAVY White, including Hispanic in part and excluding Hispanic in part. 
“Hispanic” was treated as a race in the criminal justice data and as an ethnicity in 
personnel data. Both data sets were used in the calculation of RPTs.


MARINE CORPS Non-Hispanic White (for comparison with other races)
Non-Hispanic (for comparison with Hispanic)
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POST-REFERRAL DISPARITY INDICES FOR THE NAVY


Because the Navy (USN) provided disposition information for individual cases, in addition to the above 
analyses, it was possible to determine whether USN cases were handled differently after initial referral to 
special or general court-martial. This was done by first determining the proportion of referred cases that 
had a particular outcome for each demographic group and then comparing these proportions through an 
adjusted disparity index calculation, as shown below:


Proportion=
Number of USN Members with a Given Case Outcome in a Racial Group


 x 1,000
Total Number of Case Referrals for Racial Group


Post-Referral 
Disparity Index =


Number of USN Members with a Given Case Outcome in a Racial Group
 x 1,000


Total Number of Case Referrals for Racial Group


These post-referral disparity indices help demonstrate if there are differences in how harshly service members are 
treated after becoming involved with the military justice system.
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FINDINGS


In every service branch, black service members were more likely than white service members to face military 
justice or disciplinary action. These disparities have largely failed to improve or have worsened in recent 
years. Findings for other racial groups varied, with some evidence that non-black people of color may have 
higher military justice or disciplinary involvement than white service members in some service branches. 
The primary exception was Asian service members, who appear to have lower military justice or disciplinary 
involvement than their white counterparts. 


Findings for Hispanic service members varied across the service branches and were complicated by the 
inconsistent conceptualization of Hispanic as a race or ethnicity.


AIR FORCE (USAF)


From 2006 to 2015, black airmen were, in an average year, 1.71 times (71%) more likely to experience military 
justice or disciplinary involvement (either a court-martial or non-judicial punishment [NJP] proceeding) than 
white airmen, a disparity that held true for both court-martial proceedings (1.67 times more likely) and NJP 
proceedings (1.72 times more likely). This disparity persisted for every year studied, with the disparity index 
for combined military justice/NJP involvement ranging from 1.49 to 1.94. 


Further, the disparity between black airmen and white airmen has increased in recent years – in 2006, black 
airmen were 1.49 times more likely than white airmen to face disciplinary action, compared to 1.83 times 
more likely in 2015. The largest disparities were seen in 2013 and 2014.


FIGURE 1: MILITARY JUSTICE/NJP INVOLVEMENT AMONG USAF MEMBERS


The third racial category identified by the USAF includes both non-black people of color and those whose 
race is unknown. Because of the inclusion of those whose race is unknown, it is difficult to draw conclusions 
from this group. However, both court-martial and NJP proceeding RPTs were higher in this group compared 
to white airmen, which suggests that non-black people of color may also experience military justice and 
disciplinary involvement at higher rates than white airmen. 
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Similar patterns were found when examining rates for court-martial and NJP proceedings individually (Figures 
2-3).


FIGURE 2: MILITARY JUSTICE INVOLVEMENT AMONG USAF MEMBERS


FIGURE 3: NON-JUDICIAL PUNISHMENT AMONG USAF MEMBERS
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MARINE CORPS (USMC)


The most significant racial disparities in the USMC were seen for black service members. From 2006 to 2015, 
black Marines were 1.32 times more likely than white Marines to receive a guilty finding at court-martial or 
NJP in an average year. The disparity persisted during each year analyzed, with the disparity index ranging 
from 1.23 to 1.48. Further, even as overall findings of guilt have fallen since 2006, the disparity between black 
and white Marines has grown.


FIGURE 4: GUILTY FINDINGS AT COURT-MARTIAL OR NJP AMONG USMC MEMBERS


The disparity between black and white Marines persisted at each type of proceeding and was highest in the 
most serious disciplinary forums (Figures 5-8). In an average year, black Marines were 2.61 times more likely 
to receive a guilty finding at a general court-martial than white Marines, while, at an NJP proceeding, black 
Marines were only 1.29 times more likely than white Marines to receive a guilty finding. General courts-
martial are typically reserved for more serious offenses, and a guilty finding at general court-martial often 
carries more severe ramifications, including a criminal record and potential incarceration. Overall, the more 
serious the proceeding, the greater was the disparity between black and white Marines.
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FIGURE 5: GUILTY FINDINGS AT NJP AMONG USMC MEMBERS


FIGURE 6: GUILTY FINDINGS AT SUMMARY COURT-MARTIAL AMONG USMC 
MEMBERS
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FIGURE 7: GUILTY FINDINGS AT SPECIAL COURT-MARTIAL AMONG USMC MEMBERS


FIGURE 8: GUILTY FINDINGS AT GENERAL COURT-MARTIAL AMONG USMC 
MEMBERS
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Overall rates of guilty findings were similar among Hispanic, other/unknown, and non-Hispanic white 
Marines, though the size of any racial differences varied across types of disciplinary proceedings, with growing 
disparities for more serious proceedings (Figures 4-8). Marines of an other or unknown race were generally 
more likely than non-Hispanic white Marines to receive a guilty finding at general court-martial, though the 
inclusion of those of an unknown race complicates conclusions about this data. Hispanic Marines were 1.40 
times more likely than non-Hispanic white Marines to receive a guilty finding at general court-martial in an 
average year. 


There was little difference in combined military justice/NJP involvement between Hispanic and non-Hispanic 
Marines, though Hispanic Marines were somewhat less likely than non-Hispanic Marines to have a guilty 
finding at court-martial or NJP (Figure 9).


FIGURE 9: GUILTY FINDINGS AT COURT-MARTIAL OR NJP AMONG HISPANIC AND 
NON-HISPANIC USMC MEMBERS
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NAVY (USN) 


Although fewer years of data are available from the USN, they demonstrate a similar pattern to the other 
branches (Figures 10-11). Generally, black sailors were more likely than white sailors to have their case 
referred for military justice proceedings (1.40 times more likely) and to have military justice or an alternative 
disposition1  action taken against them (1.37 times more likely) in an average year. Asian and Native American 
sailors, in contrast, were less likely to have their case referred or to have action taken against them.


FIGURE 10: CASE REFERRAL AMONG USN MEMBERS


1The USN defines an “alternative disposition” as any case outcome other than special or general 
court-martial, including summary court-martial, NJP, administrative separation, no action, or an unknown 
alternative action.
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FIGURE 11: MILITARY JUSTICE OR DISCIPLINARY ACTION TAKEN AMONG USN 
MEMBERS2 


1.48
1.27


0.81
0.68


0.17
0.22


0.0


0.5


1.0


1.5


2.0


2.5


2 0 1 4 2 0 1 5


Year


White Black Asian Native American


Ac
tio


n 
Ta


ke
n 


Po
st


-R
ef


er
ra


l R
at


e 
(p


er
 1


,0
00


)


# - Disparity Index


Because case-level information was provided by the USN, it was also possible to determine how likely service 
members were to be convicted at general or special court-martial or to face an alternative disposition after 
referral—in other words, the likelihood that a service member would face the most serious consequences, 
rather than a diversionary measure, once they were justice-involved and whether that varied by race (Figures 
12 and 13). 


Notably, the disparity between black and white sailors nearly disappeared when examining how the military 
justice system treated the accused after the case has already been referred. In 2014, 68% of white sailors with 
a case referral were diverted from special or general court-martial, compared to 67% of black sailors. There 
was also little difference between the rates for 2015 (74% of white sailors and 75% of black sailors). The 
proportions of black and white sailors convicted at special or general court-martial were highly similar as well.


Hispanic sailors, in contrast, were somewhat more likely than white sailors to be convicted at general or 
special court-martial, while they were slightly less likely to receive an alternative disposition. The same pattern 
was found among Asian service members. The opposite was seen among service members of an “other” 
race—these sailors were more likely than white service members to receive an alternative disposition and 
less likely to be convicted at general or special court-martial after referral.


2 “Action taken” includes any action taken after referral other than alternative dispostitions involving no action or an 
unknown action (which may have included no action).
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FIGURE 12: CONVICTION RATES AT GENERAL OR SPECIAL COURT-MARTIAL 
AMONG USN MEMBERS (POST-REFERRAL)


FIGURE 13: ALTERNATIVE DISPOSITION RATES AMONG USN MEMBERS 
(POST-REFERRAL)
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ARMY (USA)


Black USA members were 1.61 times more likely to face general or special court-martial compared to white 
service members in an average year. This disparity existed every year from 2006 to 2015, with the disparity 
index ranging from 1.34 to 1.82. Although the highest disparity was seen in 2006 (1.82 times more likely), 
rates for 2015 (1.76 times more likely) remained high.


FIGURE 14: MILITARY JUSTICE INVOLVEMENT AMONG USA MEMBERS (1)


Military justice involvement varied across other racial groups (Figures 15-16). For example, Asian soldiers 
were less likely than white soldiers to face special or general court-martial during every year from 2006 to 
2015, while the comparison between white soldiers and American Indian/Alaskan Native soldiers varied 
dramatically from year to year. Again, the other/unknown group appears to have higher military justice 
involvement than white soldiers, but because of the inclusion of service members of unknown race in this 
category, it is difficult to draw conclusions about this data.
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FIGURE 15: MILITARY JUSTICE INVOLVEMENT AMONG USA MEMBERS (2)


FIGURE 16: MILITARY JUSTICE INVOLVEMENT AMONG USA MEMBERS (3)
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CONCLUSION


Over the past decade, racial disparities have persisted in the military justice system without indications of 
improvement. These disparities are particularly striking for black service members, who face military justice 
or disciplinary action at much higher rates than white service members in every service branch. In fact, the 
size of the disparity between white and black service members’ military justice involvement has remained 
consistent over the years and, in the case of the Air Force and Marine Corps, has increased. 


Evidence for other racial groups was mixed. For example, Asian service members appear to have lower 
military justice or disciplinary involvement than their white counterparts, although this data was only available 
from the Army and the Navy. However, combined groups of non-black service members of color (and 
typically those of unknown race) often had higher military justice or disciplinary involvement. As such, it 
appears likely that disparities also exist for other racial groups, but the size and nature of these disparities may 
vary by race and service branch. 


Troublingly, in the USMC, racial disparities grew worse for more serious proceedings. For example, while 
black Marines were more likely than white Marines to receive a guilty finding at an NJP proceeding, the size of 
this disparity doubled for general courts-martial. A similar pattern was seen for other non-black racial groups 
of color. This dynamic leaves non-white service members in the USMC at particular risk of severe military 
justice or disciplinary consequences, such as a criminal record and incarceration, with lifelong ramifications.


The existence of racial disparities within the military justice system is not atypical. Studies of the United States 
civilian justice system have found racial disparities at all stages of the justice system proceeding, from arrest 
to parole decisions. However, the military is unique in that due to its nature as an employer, its screening 
procedures for new recruits, and frequent random drug testing, it acts as a natural though imperfect control 
for several factors associated with criminal justice involvement. These factors include educational attainment, 
employment, prior or current illicit drug use, and prior criminal history3. Despite these equalizing factors, 
racial disparities are present at every level of military disciplinary and justice proceedings.


The persistence of racial disparities within military justice and disciplinary proceedings, particularly among 
black service members as compared to white service members, may indicate the existence of racial bias 
or discrimination among decision-makers in the military justice system. Within the military, these decision-
makers are commanders.


It is critical that these disparities be further examined and addressed by the military, so that service members 
are assured access to fair, impartial justice. This is critical to maintaining a diverse force and vital to maintaining 
the strongest and most lethal military in the world.


3 Veronica Rose, “Military Service and Misdemeanor Convictions,” OLR Research Report, July 7, 2005, https://www.cga.
ct.gov/2005/rpt/2005-r-0556.htm; “Join the Military,” USAGov, last accessed March 28, 2017, https://www.usa.gov/join-
military; Christopher Diamond, “DoD expands drug testing for military applicants,” Military Times, March 9, 2017, http://
www.militarytimes.com/articles/dod-expands-drug-testing-for-military-applicants; “Substance Abuse in the Military,” 
National Institute of Health National Institute on Drug Abuse, last modified March 2013, https://www.drugabuse.gov/
publications/drugfacts/substance-abuse-in-military; Ashley Nellis, “The Color of Justice: Racial and Ethnic Disparity in State 
Prisons - Drivers of Disparity,” The Sentencing Project, http://www.sentencingproject.org/publications/color-of-justice-racial-
and-ethnic-disparity-in-state-prisons/#IV. 
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RECOMMENDATIONS


To further understand and address these disparities, Protect Our Defenders makes the following 
recommendations:


1. The military justice process should be reformed to empower legally trained military prosecutors, instead 
of the commander of the accused, to determine when to refer a case to court-martial, thereby reducing 
the potential for bias based on familiarity, friendship, race, or ethnicity. 


2. Each branch of the service should collect and publish consistent racial and ethnic data regarding military 
justice involvement and outcomes.


3. Data should also be tracked for victims of crimes to determine whether there might be bias regarding 
victims of particular races or ethnicities.


4. Research should be conducted to assess the underlying causes of existing racial and ethnic discrepancy 
within military disciplinary and justice systems and to explore steps that can be taken to address inequities.
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APPENDIX A: INFORMATION RECEIVED FROM 
EACH SERVICE BRANCH


Every service branch, with the exception of the Coast Guard, provided a substantive response to the Freedom 
of Information Act (FOIA) request made by Protect Our Defenders (POD). The information contained in 
individual responses varied significantly across the service branches, particularly in the types of disciplinary 
or justice proceedings that were tracked, how racial groups were categorized, and whether “Hispanic” was 
treated as a race or ethnicity.


All service branches that substantively responded, other than the Navy, provided rates per thousand 
(RPTs). When possible, POD staff verified RPTs provided by the service branches and conducted follow-
up conversations with FOIA office staff from multiple service branches to obtain clarification or address 
discrepancies in the data. Because each service branch provided different categories of data, it is not possible 
to compare RPTs across service branches. The specific responses we received are available in Appendix D.


AIR FORCE (USAF)


On April 14, 2016, POD received information responsive to our FOIA request from the USAF, which 
was corrected and finalized by the USAF on September 29, 2016. The information included non-judicial 
punishment (NJP) proceedings and the combined number of courts-martial (including general, special, and 
summary) held annually from 2006 through 2015, broken down by officer or enlisted status, gender, and the 
following mutually exclusive racial categories: White, Black, or Other/Unknown; along with force strength and 
RPTs for each demographic group. Because we received the raw numbers of courts-martial held and force 
strength for each group, POD was able to independently verify the RPTs provided. 


MARINE CORPS (USMC)


On May 6, 2016, POD received information responsive to our FOIA request from the USMC, which was 
corrected and finalized by the USMC on August 3, 2016. The information included annual numbers of each 
level of court-martial (general, special, or summary) and NJPs that resulted in a guilty finding from FY 2006 
through FY 2015, broken down by rank and the following mutually exclusive racial/ethnic groups: Black, 
Hispanic, White, or Other/Unknown. The USMC indicated that, while they do not track RPTs, they calculated 
them for this request. We received the raw number of guilty findings at each type of court-martial and NJP 
proceeding, as well as the force strength for each demographic group, allowing for independent verification 
of the RPTs provided. 


“Hispanic” was considered a mutually exclusive racial category by the USMC. All other racial categories 
included only those who were non-Hispanic—for instance, if a Marine self-identified as both Black and 
Hispanic, they would be considered Hispanic and would be excluded from the “Black” category.


The USMC stated that these numbers do not include court-martial or NJP proceedings that result in a finding 
of “Not Guilty,” as they do not track this data. As such, USMC RPTs do not reflect all prosecutions or initiated 
NJP proceedings but, rather, only those that result in a finding of guilt.


COAST GUARD (USCG)


In a letter dated May 10, 2016, the USCG stated they do not maintain the data requested by POD and 
provided no further information. As a result, the USCG was not included in this analysis.
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UNITED STATES NAVY (USN)


In a reply dated June 7, 2016, POD received information responsive to our FOIA request from the USN. 
Like several other service branches, the USN does not internally calculate or track RPTs. Instead, the USN 
provided case-level information retrieved from the Navy Case Management System (CMS) for USN and 
USMC members whose cases were handled by a Navy Regional Legal Services Offices Trial Department 
from FY 2014 through the middle of FY 2016. The CMS tracks case outcomes for any case that is referred 
– i.e. when a military commander sends a case to special or general court-martial. Case outcomes included a 
guilty or not guilty finding at general or special court-martial, as well as the following “alternative dispositions:” 
summary court-martial, NJP, administrative separation, no action, and unknown alternative disposition. In 
the USN, any alternative disposition can be considered a diversionary measure from harsher military justice 
involvement.


The USN also provided total force data as of May 18, 2016 and a link to an online USN document containing 
force data for FY 2015 (data as of March 31, 2015). Personnel data for FY 2014 was retrieved from the 
Department of Defense (DOD) report, 2014 Demographics: Profile of the Military Community4.  


Because individual case information was included, it was possible to separate out cases involving only USN 
members and to then compare those numbers to force strength information, allowing POD to calculate RPTs 
for the USN. However, due to differences in how the criminal justice and personnel data track demographics, 
these calculations may not be fully accurate. Specifically, criminal justice demographic groups included the 
following mutually exclusive categories: Asian, Black, Caucasian, Hispanic, Native American, Other, and 
Unknown. Personnel racial categories included the following, somewhat different, categories: American 
Indian/Alaskan Native, Asian, Black, Native Hawaiian/Other Pacific Islander, White, Multiple Race Codes, and 
Decline to Respond, with Hispanic treated as an ethnic category that overlaps with racial categories. Because 
“Hispanic” was treated as a mutually exclusive racial category in the criminal justice data and as an ethnicity 
that overlaps with racial groups in the personnel data, even identical-sounding racial groups (such as “Black”) 
were not fully consistent between the two datasets. 


Due to the above inconsistencies, conclusions that rely on both USN criminal justice and personnel information 
(i.e. RPT and “disparity index” calculations for the USN) are limited. However, for the USN, POD was also 
able to calculate a “post-referral disparity index” using only criminal justice data, which did not suffer from 
the same underlying issues. 


UNITED STATES ARMY (USA)


In a letter dated December 20, 2016, the USA provided POD with information responsive to our FOIA 
request. The information POD received included the combined number of general and special courts-martial 
held annually from 2006 through 2015, broken down by racial/ethnic group (White, Black, Asian, Hispanic, 
American Indian/Alaskan Native, or Other/Unknown), along with RPTs for each racial/ethnic group. The USA 
did not provide information regarding NJP proceedings. It seems likely, though we were unable to obtain 
confirmation, that Hispanic is considered a mutually exclusive group in the USA data. Because the USA 
response did not include force strength numbers, POD was unable to verify the RPTs provided. 


4 Available here: http://download.militaryonesource.mil/12038/MOS/Reports/2014-Demographics-Report.pdf
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APPENDIX B: DETAILED EXPLANATION OF THE 
ANALYTICAL PROCESS


To determine whether racial disparities exist within the military justice system, this report compares rates 
per thousand (RPTs) within each service branch through the calculation of disparity indices. These measures 
are explained in detail below.


RATES PER THOUSAND


The military calculates rates per thousand (RPTs) by dividing the number of individuals of a certain racial 
group who face a justice or disciplinary action by the total number of service members of that racial group 
currently serving and then multiplying by 1,000:


RPT=
Number of Justice or Disciplinary Actions


 x 1,000


Total Number of Service Members


For example, in 2015, 344 white airmen faced court-martial out of the 222,374 total white airmen serving 
that year—an RPT of 1.55. This number means that, for every 1,000 white service members in the USAF, 
1.55 were court-martialed in 2006.


DISPARITY INDEX


POD calculated how much more or less likely each demographic group was to face court-martial or NJP 
proceedings compared to white service members (the majority demographic group in the military) in a given 
year. To compare RPTs across demographic groups, the RPT for people of color was divided by the RPT for 
white service members, thus calculating a “disparity index.” This was an annual measure.


Disparity Index =
RPT for Service Members of Color


RPT for White Service Members


For example, as mentioned above, in 2015, for every 1,000 white airmen, 1.55 were court-martialed. The 
RPT was 2.58 for black airmen during the same time period. Dividing 2.58 by 1.55 gives a disparity index of 
1.67, meaning that, in 2015, black airmen were court-martialed 1.67 times (67%) more often than white 
airmen. This report also averages disparity indices across years in order to measure the disparity for a 
particular group in an average year.


For the USMC, POD also received sufficient information to determine whether Hispanic Marines had 
disparate involvement in military justice and disciplinary systems compared to non-Hispanic Marines. For 
this comparison, the RPT for non-Hispanic service members was used as the denominator in the disparity 
index calculation.  


Because “Hispanic” was treated differently among the service branches – as a mutually exclusive racial group 
in some cases and as an ethnicity that has overlap with racial groups in others – the comparison group for the 
above calculation varied slightly across the branches. Table 1 lays out these differences.
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Note regarding the Navy: POD calculated RPTs for the Navy (USN) using the data provided. However, there 
were complications caused by the conceptualization of “Hispanic.” Specifically, military justice demographic 
information for the USN appears to treat “Hispanic” as a mutually exclusive racial category, while force 
strength data consider this group to be an ethnicity that exists across racial groups. In other words, the 
numerator in the RPT calculation only includes Hispanic service members in one racial group (“Hispanic”) 
and not others, such as “White” or “Black”; the denominator, in contrast, likely includes Hispanic service 
members in all racial groups. 


As a result, the numerator and denominator in the USN RPT calculation do not always refer to the same 
groups, adding uncertainty to this calculation. If Hispanic sailors are differentially impacted by the military 
justice system, this may have skewed the RPTs and, as a result, complicates any conclusions from the USN 
data for this analysis (though not for the post-referral disparity indices, as explained below). Due to this 
issue, RPTs were not calculated for Hispanic sailors. POD was also unable to determine what the “Other” 
category in the military justice data corresponded to in the USN personnel data, and therefore RPTs were 
not calculated for this group. 


POST-REFERRAL DISPARITY INDICES FOR THE NAVY


Because the USN provided disposition information for individual cases, in addition to the above analyses, 
it was possible to determine whether cases were handled differently after referral. This was done by first 
determining the proportion of referred cases that had a particular outcome for each demographic group and 
then comparing these proportions through an adjusted disparity index calculation, as shown below:


TABLE 1: COMPARISON GROUP IN EACH SERVICE BRANCH


 COMPARISON GROUP (DENOMINATOR) IN DISPARITY INDEX 
CALCULATION


ARMY White, although the Army did not indicate whether Hispanic soldiers were 
included in this category.


AIR FORCE White, including Hispanic and non-Hispanic


NAVY White, including Hispanic in part and excluding Hispanic in part. 
“Hispanic” was treated as a race in the criminal justice data and as an ethnicity in 
personnel data. Both data sets were used in the calculation of RPTs.


MARINE CORPS Non-Hispanic White (for comparison with other races)
Non-Hispanic (for comparison with Hispanic)


Proportion =
Number of USN Members with a Given Case Outcome in a Racial Group


Total Number of Case Referrals for Racial Group


Post-Referral Disparity Index =
Proportion for USN Members of Color


Proportion for White USN Members


These post-referral disparity indices help demonstrate if there are differences in how harshly service members 
are treated after becoming involved with the military justice system.
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APPENDIX C: DEMOGRAPHIC DATA & 
CALCULATIONS


The below data was provided by, or calculated based on data provided by, each service branch.


RPT=
Number of Justice or Disciplinary Actions


 x 1,000
Total Number of Service Members


AIR FORCE (USAF)
TABLE 1: RATES PER THOUSAND (USAF)


 RPT: COURT-MARTIAL 
OR NJP


RPT: COURT-MARTIAL RPT: NJP


White Black Other/ White Black Other/ White Black Other/ 


2006 22.71 33.82 22.26 2.28 3.66 2.48 20.43 30.15 19.78


2007 21.35 33.37 19.58 2.16 3.15 2.33 19.19 30.22 17.25


2008 22.08 34.20 21.55 1.88 3.32 1.82 20.20 30.89 19.73


2009 20.89 34.09 24.79 1.99 3.00 3.41 18.90 31.09 21.38


2010 18.25 30.49 39.27 1.94 3.13 4.21 16.31 27.36 35.06


2011 19.61 32.61 30.16 2.13 3.02 2.84 17.47 29.59 27.32


2012 19.05 36.35 20.02 1.91 3.65 1.99 17.14 32.70 18.03


2013 18.34 35.60 18.54 2.05 3.88 1.81 16.29 31.71 16.73


2014 15.31 28.39 16.99 1.57 2.89 1.59 13.74 25.50 15.40


2015 14.07 25.73 16.08 1.55 2.58 2.37 12.52 23.15 13.71
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TABLE 2: DISPARITY INDICES – COMPARISON TO WHITE SERVICE MEMBERS (USAF) 


 DISPARITY INDEX: 
COURT-MARTIAL 


OR NJP


DISPARI-
TY INDEX: 


COURT-MARTIAL


DISPARITY INDEX: 
NJP


Black Other/ 
Unknown


Black Other/ 
Unknown


Black Other/ 
Unknown


2006 1.49 0.98 1.60 1.08 1.48 0.97


2007 1.56 0.92 1.46 1.08 1.57 0.90


2008 1.55 0.98 1.77 0.97 1.53 0.98


2009 1.63 1.19 1.51 1.71 1.64 1.13


2010 1.67 2.15 1.62 2.18 1.68 2.15


2011 1.66 1.54 1.42 1.33 1.69 1.56


2012 1.91 1.05 1.91 1.04 1.91 1.05


2013 1.94 1.01 1.90 0.88 1.95 1.03


2014 1.85 1.11 1.84 1.01 1.86 1.12


2015 1.83 1.14 1.67 1.53 1.85 1.09


Average 1.71 1.21 1.67 1.28 1.72 1.20


Standard 
Deviation


0.16 0.38 0.18 0.41 0.17 0.38


MARINE CORPS (USMC)
TABLE 3: RATES PER THOUSAND (USMC)


 RPT: COURT-MARTIAL OR NJP RPT: NJP


 WHITE BLACK OTHER/ 
UN-


KNOWN


HIS-
PANIC


NON-HIS-
PANIC


WHITE BLACK OTHER/ 
UN-


KNOWN


HISPANIC NON-HIS-
PANIC


2006 71.44 89.81 85.92 75.85 75.35 60.72 73.47 72.99 63.85 63.69


2007 64.97 80.02 77.86 66.09 68.03 55.39 66.72 64.89 56.10 57.67


2008 69.22 84.89 75.25 69.12 71.59 59.61 69.23 62.81 59.06 61.02


2009 70.65 86.57 73.16 67.51 72.73 60.28 71.96 60.79 56.51 61.69


2010 67.19 87.06 65.09 68.26 69.33 57.23 72.87 56.42 59.06 58.99


2011 59.00 80.74 58.03 53.91 61.44 51.26 69.38 49.57 46.93 53.22


2012 51.87 67.83 48.34 48.67 53.42 46.46 59.92 43.00 43.07 47.72


2013 45.92 60.97 43.86 44.31 47.52 41.37 52.83 39.52 40.07 42.56
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 RPT: SUMMARY COURT-MARTIAL (GUILTY 
FINDING)


RPT: SPECIAL COURT-MARTIAL (GUILTY FIND-
ING)


 WHITE BLACK OTHER/ 
UN-


KNOWN


HIS-
PANIC


NON-HIS-
PANIC


WHITE BLACK OTHER/ 
UN-


KNOWN


HISPANIC NON-HIS-
PANIC


2006 6.39 8.95 7.23 6.40 6.80 3.91 6.35 5.04 5.06 4.33


2007 6.40 6.22 8.23 5.42 6.56 2.74 6.06 3.93 3.58 3.25


2008 6.33 8.64 6.86 5.70 6.65 2.83 5.61 4.51 3.51 3.30


2009 7.25 9.21 8.73 8.04 7.61 2.63 4.01 2.78 2.50 2.81


2010 7.56 9.62 6.21 6.58 7.69 1.88 3.22 1.71 2.12 2.02


2011 5.44 6.76 5.29 4.19 5.58 1.69 3.04 2.20 2.27 1.89


2012 3.77 5.06 3.22 3.68 3.87 1.23 1.90 1.37 1.37 1.32


2013 3.04 4.39 2.81 2.75 3.18 1.04 2.70 0.94 1.05 1.22


2014 2.54 3.51 2.41 2.14 2.64 0.92 1.70 1.31 0.67 1.05


2015 1.64 3.01 1.43 1.85 1.79 0.72 1.32 1.02 0.88 0.82


 RPT: SUMMARY COURT-MARTIAL (GUILTY FINDING)


 WHITE BLACK OTHER/ UN-
KNOWN


HISPANIC NON-HISPANIC


2006 0.42 1.04 0.66 0.54 0.53


2007 0.44 1.03 0.80 0.99 0.55


2008 0.45 1.41 1.08 0.86 0.62


2009 0.48 1.38 0.86 0.46 0.62


2010 0.52 1.35 0.75 0.50 0.63


2011 0.61 1.57 0.96 0.52 0.75


2012 0.41 0.95 0.75 0.55 0.50


2013 0.48 1.05 0.60 0.43 0.56


2014 0.34 1.08 0.69 0.63 0.46


2015 0.45 1.11 0.27 0.77 0.51
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TABLE 4: DISPARITY INDICES - COMPARISON TO WHITE SERVICE MEMBERS 
(USMC)


 DISPARITY INDEX: 
COURT-MARTIAL OR NJP (GUILTY FIND-


ING)


DISPARITY INDEX:
NJP (GUILTY FINDING)


 BLACK OTHER/ UN-
KNOWN


HISPANIC BLACK OTHER/ 
UNKNOWN


HISPANIC


2006 1.26 1.20 1.06 1.21 1.20 1.05


2007 1.23 1.20 1.02 1.20 1.17 1.01


2008 1.23 1.09 1.00 1.16 1.05 0.99


2009 1.23 1.04 0.96 1.19 1.01 0.94


2010 1.30 0.97 1.02 1.27 0.99 1.03


2011 1.37 0.98 0.91 1.35 0.97 0.92


2012 1.31 0.93 0.94 1.29 0.93 0.93


2013 1.33 0.96 0.97 1.28 0.96 0.97


2014 1.46 1.01 0.98 1.44 1.00 0.99


2015 1.48 0.94 1.06 1.45 0.94 1.04


Average 1.32 1.03 0.99 1.29 1.02 0.99


Standard Devi-
ation


0.09 0.10 0.05 0.10 0.10 0.05


 DISPARITY INDEX: SUMMARY 
COURT-MARTIAL (GUILTY 


FINDING)


DISPARITY INDEX: SPECIAL 
COURT-MARTIAL (GUILTY 


FINDING)


DISPARITY INDEX: GENERAL 
COURT-MARTIAL (GUILTY FIND-


ING)


 BLACK OTHER/ 
UN-


KNOWN


HISPANIC BLACK OTHER/ UN-
KNOWN


HISPAN-
IC


BLACK OTHER/ 
UN-


KNOWN


HISPANIC


2006 1.40 1.13 1.00 1.63 1.29 1.30 2.46 1.55 1.27


2007 0.97 1.29 0.85 2.21 1.44 1.31 2.32 1.80 2.22


2008 1.36 1.08 0.90 1.98 1.59 1.24 3.12 2.38 1.89


2009 1.27 1.20 1.11 1.52 1.05 0.95 2.86 1.78 0.95


2010 1.27 0.82 0.87 1.71 0.91 1.13 2.60 1.45 0.97


2011 1.24 0.97 0.77 1.80 1.30 1.35 2.57 1.58 0.85


2012 1.34 0.85 0.97 1.54 1.11 1.11 2.34 1.86 1.35


2013 1.45 0.93 0.91 2.60 0.90 1.01 2.20 1.26 0.91


2014 1.38 0.95 0.84 1.85 1.42 0.72 3.17 2.01 1.84


2015 1.84 0.87 1.13 1.83 1.41 1.21 2.47 0.61 1.73


Average 1.35 1.01 0.94 1.87 1.24 1.13 2.61 1.63 1.40


Standard 
Deviation


0.22 0.16 0.12 0.33 0.24 0.19 0.33 0.48 0.49
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TABLE 5: DISPARITY INDICES: HISPANIC VS. NON-HISPANIC SERVICE MEMBERS 
(USMC)


 


 Court-Martial 
or NJP (Guilty 


Finding)


NJP (Guilty 
Finding)


Summary 
Court-Martial 


(Guilty Finding)


Special Court-
Martial (Guilty 


Finding)


General Court-Martial 
(Guilty Finding) 


2006 1.01 1.00 0.94 1.17 1.02


2007 0.97 0.97 0.83 1.10 1.80


2008 0.97 0.97 0.86 1.06 1.38


2009 0.93 0.92 1.06 0.89 0.74


2010 0.98 1.00 0.86 1.05 0.79


2011 0.88 0.88 0.75 1.21 0.69


2012 0.91 0.90 0.95 1.04 1.10


2013 0.93 0.94 0.87 0.86 0.78


2014 0.93 0.94 0.81 0.63 1.36


2015 1.00 0.99 1.04 1.06 1.51


Average 0.95 0.95 0.89 1.01 1.12


Standard Deviation 0.04 0.04 0.10 0.17 0.38


NAVY (USN)
TABLE 6: RATES PER THOUSAND (USN)


 RPT:  Referral RPT:  Action Taken


 WHITE BLACK ASIAN NATIVE 
AMERICAN


WHITE BLACK ASIAN NATIVE 
AMERICAN


2014 1.94 2.94 1.22 0.21 1.29 1.91 1.05 0.21


2015 2.37 3.07 1.40 0.30 1.38 1.75 0.93 0.30


TABLE 7: DISPARITY INDICES - COMPARISON TO WHITE SERVICE MEMBERS (USN)


 Disparity Index: Referral Disparity Index: Action Taken


 BLACK ASIAN NATIVE 
AMERICAN


BLACK ASIAN NATIVE AMERI-
CAN


2014 1.52 0.63 0.11 1.48 0.81 0.17


2015 1.29 0.59 0.13 1.27 0.68 0.22


Average 1.40 0.61 0.12 1.37 0.75 0.19


Standard 
Deviation


0.16 0.03 0.01 0.15 0.10 0.04
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TABLE 8: PROPORTION OF REFERRALS (USN)


 Conviction at General or Special Court-Martial Alternative Disposition


 White Black Asian Native 
American


Other Hispanic White Black Asian Native 
Ameri-


can


Other His-
panic


2014 0.28 0.27 0.48 0.33 0.24 0.31 0.68 0.67 0.52 0.67 0.70 0.61


2015 0.22 0.20 0.38 0.25 0.15 0.25 0.74 0.75 0.58 0.75 0.83 0.70


TABLE 9: POST-REFERRAL DISPARITY INDICES - COMPARISON TO WHITE SERVICE 
MEMBERS (USN)


 Conviction at General or Special Court-Martial Alternative Disposition


 Black Asian Native 
Ameri-


can


Other Hispanic Black Asian Native 
Ameri-


can


Other Hispanic


2014 0.95 1.70 1.19 0.87 1.11 0.99 0.77 0.98 1.03 0.90


2015 0.92 1.73 1.15 0.67 1.15 1.00 0.78 1.01 1.12 0.94


Average 0.93 1.71 1.17 0.77 1.13 1.00 0.78 0.99 1.08 0.92


Standard 
Deviation


0.02 0.02 0.02 0.14 0.03 0.01 0.01 0.02 0.06 0.03


ARMY (USA)
TABLE 10: RATES PER THOUSAND AT SPECIAL OR GENERAL COURT-MARTIAL 
(USA)


White Black Asian Hispanic American Indian/ 
Alaskan Native


Other/Unknown


2006 1.86 3.39 1.15 1.21 1.98 2.33


2007 2.01 3.50 1.91 1.71 1.89 3.26


2008 1.56 2.78 0.76 1.34 1.63 1.68


2009 1.60 2.44 1.07 1.05 1.49 1.86


2010 1.45 2.14 0.90 0.97 1.18 1.97


2011 1.53 2.21 0.91 1.06 1.67 4.06


2012 1.81 2.42 0.87 1.24 2.11 5.53


2013 1.73 2.67 1.06 1.22 1.23 4.46


2014 1.62 2.69 1.55 0.89 2.03 4.16


2015 1.48 2.61 0.81 0.88 2.77 5.60
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TABLE 11: DISPARITY INDICES - COMPARISON TO WHITE SERVICE MEMBERS FOR 
SPECIAL OR GENERAL COURT-MARTIAL (USA)


 


 Black Asian Hispanic American Indian /NA Other /Un-
known


2006 1.82 0.62 0.65 1.06 1.25


2007 1.74 0.95 0.85 0.94 1.62


2008 1.78 0.49 0.86 1.04 1.08


2009 1.53 0.67 0.66 0.93 1.16


2010 1.48 0.62 0.67 0.81 1.36


2011 1.44 0.59 0.69 1.09 2.65


2012 1.34 0.48 0.69 1.17 3.06


2013 1.54 0.61 0.71 0.71 2.58


2014 1.66 0.96 0.55 1.25 2.57


2015 1.76 0.55 0.59 1.87 3.78


Average 1.61 0.65 0.69 1.09 2.11


Standard 
Deviation


0.17 0.17 0.10 0.32 0.94
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DOWNLOAD APPENDIX D 
AT


www.protectourdefenders.com/disparity



http://www.protectourdefenders.com/disparity






Case Illustration: Sam Hypothetical  


 


Sam, a post 9/11 Marine Veteran (TOS: 2003-06). He served over 3 years of a 4 year 


enlistment. The first 2 years were without incident, but in the beginning of his third year was 


the victim of a sexual assault.  


Shortly after the assault, he showed up late for duty and received an Unauthorized Absence 


(UA). A couple months later he went UA for several days, returned and tested positive for 


THC.  


His chain of command subsequently administratively separated him with a narrative reason 


of pattern of misconduct, separation authority of Marcorsepman par. 6210.3, and an Other 


than Honorable (OTH) character of discharge. 


He wants an upgrade for employment, access to VA Healthcare (he has been diagnosed with 


PTSD) and GI Bill benefits, and to remove a shameful, derogatory label on his service. 


 





