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The Problem

• 2001-2010: more than 31,000 service members 

separated for an alleged personality disorder or 

adjustment disorder. 

• Government Accountability Office reports from 2008-2010 

state that many illegal discharges have occurred since 

2001, with some service members actually suffering from 

PTSD and TBI instead of a personality disorder or 

adjustment disorder.   

• Service members had their military careers terminated 

prematurely without benefits. 
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Overview on Administrative 

Separations for Personality 

Disorders and Adjustment 

Disorders
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Involuntary Discharges from the Military

• Punitive (Court-martial)

• Medical

• Administrative
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Involuntary Discharges from the Military

• Medical Discharges (for compensable 

conditions)

- Disability Retirement

- Medical Separation with Severance Pay

• Administrative Separations (for non-

compensable conditions)

- Personality Disorder

- Condition Not a Disability (Adjustment Disorder)
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Certificate of Release or Discharge from 

Active Duty (DD Form 214)
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Box 28, Narrative Reason for Separation 

• Personality Disorder

• Condition, Not a Disability



Typical Administrative Separation 

Chronology
• SM undergoes medical/mental health exam

• Command counsels service member (SM) on 

deficiency

• Commander notifies SM of administrative 

separation

• Election of rights by SM (assisted by counsel)
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Typical Administrative Separation 

Chronology
• Chain of command submits recommendations

• Initiating commander compiles report 

memorandum and submits separation packet to 

separation authority

• Administrative hearing held (if entitled)

• Separation authority orders separation
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Diagnoses Required to Support 

Separation 

 Personality Disorder: 
 Only if a diagnosis by a psychiatrist or psychologist, completed in 

accordance with procedures established by the Military 
Department concerned, concludes that the disorder is so severe 
that the member's ability to function effectively in the military 
environment is significantly impaired. 

 Adjustment Disorder: 
 Diagnosed with a physical or mental condition not amounting to 

disability that potentially interfere with assignment to or 
performance of duty.

• Department of Defense Instruction (DoDI) 1332.14, Enlisted 
Administrative Separations.  
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Counseling and Opportunity to Overcome 

Deficiencies

• Separation processing may not be initiated until:

• the member has been formally counseled concerning their 
deficiencies, and

• the member has been afforded an opportunity to overcome 
those deficiencies as reflected in appropriate counseling or 
personnel records.  

• Observed behavior of specific deficiencies should be 
documented…and include history…to establish that the 
behavior is persistent, interferes with assignment to or 
performance of duty, and has continued after the Service 
member was counseled and afforded an opportunity to 
overcome the deficiencies. 
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Notification of Administrative Separation 

Service member must be notified in writing of:

 The basis of the proposed separation including references 

to any service department regulations that govern the 

proposed separation;  

 Whether the proposed separation could result in discharge 

and the least favorable characterization of service 

authorized for the proposed separation; and 

 The right to consult with counsel.    

 This means that the SM must be notified in writing of having 

a personality disorder/adjustment that interferes with 

assignment or with performance of duty.
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Compensable Disability Noted?

• Sometimes commanders note compensable disabilities, 

such as PTSD or depression, as the reason for the 

separation or along with personality disorder or 

adjustment disorder

• Examples of compensable disabilities: 

• PTSD, Anxiety, Depression, TBI

• On April 10, 2013, DODI 1332.38, Physical Disability 

Evaluation, was revised to make chronic adjustment 

disorder a compensable physical disability.  
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Additional Considerations after 

August 28, 2008
• For Service members who have served or are currently 

serving in imminent danger pay areas:

• a diagnosis (of PD or AD) must be corroborated by a peer or 

higher-level mental health professional and endorsed by the 

Surgeon General of the Military Department concerned. 

• The diagnosis must address post-traumatic stress disorder (PTSD) 

or other mental illness co-morbidity.

• Medical review will consider whether PTSD, TBI, and/or 

other comorbid mental illness may be significant 

contributing factors to the diagnosis. 
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Post Discharge Review 

Process
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Discharge Review Boards

• Statute of Limitations: 15 years from date of discharge; 10 
U.S.C. § 1553(a).   

• DRB will be comprised of five members from the 
applicant’s military service branch. 
• These most often will not be attorneys or have any formal legal 

training.   

• When an applicant is diagnosed with PTSD/TBI while in 
service or deployed in support of contingency operation 
and diagnosed with PTSD or TBI, the board will include a 
psychologist, psychiatrist, or physician with special 
training on mental health disorders. 
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Discharge Review Boards

Types of Review Available:

1. Records Review

2. Personal Hearing

 An applicant may either: 

(1) Initially request a records review and later 

request a personal hearing (if still within 15 

years), or

(2) Initially request a personal hearing
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Discharge Review Boards: 

Records Review
• A review of the application, available Service records, 

and additional documents (if any) submitted by the 

applicant.

• DRB does not usually obtain any other records, either 

on its own or at the applicant’s request. 

• DRB believes that the burden is on the applicant to 

produce any documents that are important to the 

case.   
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Discharge Review Boards: 

Hearing
• A non-adversarial review involving a personal 

appearance before the DRB by the applicant and the 

applicant's counsel or representative, if so 

designated. 

• The Army and Air Force have traveling panels that 

allow the veteran to appear before the DRB by video 

teleconference.

• A hearing may not be scheduled for several months 

after a request by an applicant.
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Discharge Review Boards: 

Hearing- Evidence and Testimony
• A DRB panel may consider any evidence obtained by 
the board (official records) or presented by the 
applicant.

• Formal Rules of Evidence do not apply.

• Applicants are permitted to make sworn or unsworn 
statements and introduce witnesses.

• Applicants and witnesses presenting sworn 
statements may be questioned by the DRB panel. 
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Discharge Review Boards: 

Standard of Review
• DRBs upgrade discharges on the basis of:

• Propriety: 32 C.F.R. § 70.9 (b)

• An issue of propriety involves whether or not the 

service branch properly followed its own rules and 

regulations for your discharge.

• Equity: 32 C.F.R. § 70.9(c)

• Equity is equal treatment; applying the rules and 

regulations equally to the same set of circumstances.
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Discharge Review Boards: 

How to Apply
• Complete a DD Form 293 – the application for a 

review by a DRB:

(1) Request a personal hearing, or

(2) Request a Records Review

• Draft a legal brief

• Attach all supporting evidence to application 
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Boards for Correction of Military/Naval 

Records
• Statute of Limitations: 3 years from the date of discovering 

the error or injustice

• A Board may excuse a failure to file within three years after 

discovery if it finds it to be “in the interest of justice”. 10 U.S.C. §

1552(b).

• Burden of Proof: Applicants have burden of proof to 

establish an error or injustice

• The Boards presume administrative regularity. 

• A BCMR is composed of civilian members of the 

respective military service branches who are appointed by 

the Secretary of the Department.

• These members most likely will not be attorneys. 
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Boards for Correction of Military/Naval Records: 

Standards of Review

• The Board has the authority to correct any military record when 

the “Secretary considers it necessary to correct an error or 

remove an injustice.”  10 U.S.C. § 1552(a)(1). 

• If an applicant is unable to provide military personnel or 

medical records, then the Board must make reasonable efforts 

to obtain those records.  

• If the Board obtains a medical advisory opinion with respect to 

a veteran who was diagnosed with a mental disorder while 

serving in the military, then the advisory opinion must include 

the opinion of a clinical psychologist or psychiatrist if the 

records correction relates to a mental health disorder.  
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Boards for Correction of Military/Naval 

Records
Types of Review Available:

1. Records Review

2. Personal Hearing (at the discretion of BCMR)

 In practice, the BCMRs do not grant personal 

hearings.

 During the last few decades, only a handful have 

been granted.
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Boards for Corrections of Military/Naval Records: 

How to Apply

• Complete a DD Form 149 – the application for a review by 

a Board for Correction of Military/Naval Records. 

• If applying more than three years after date of discovery 

of error or injustice, then the applicant needs to provide a 

stated reason in the application for why the Board should 

waive the statute of limitations.  

• A request for reconsideration can be submitted “if 

supported by materials not previously presented to or 

considered by the board in making such determination.” 

10 U.S.C. § 1552(a)(3)(D).  
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Advocacy Tips 
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Issues for Advocates to Assess

Were any disorders noted on entrance physical?

• DD Form 2807-1, Report of Medical History: 2-page form service 

member fills out. 

• Key Section: 
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Issues for Advocates to Assess

• Were any disorders noted on entrance physical?

• DD Form 2808, Report of Medical Examination: 

• Key Section: Clinical Evaluation, Psychiatric (Specify any personality 

deviation).
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Issues for Advocates to Assess

Was the SM properly diagnosed with a PD or AD?

• Make sure proper procedures were followed
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Issues for Advocates to Assess
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Was the SM properly counseled 

regarding their deficiency (that they 

have PD or AD that impacts their duty 

performance)?



Issues for Advocates to Assess

• Was the SM afforded ample opportunity to overcome 

their deficiencies as reflected in appropriate 

counseling or personnel records?

• Cowles v. McHugh, 2014 U.S. Dist. LEXIS 138927  

(D.Conn. 2014)

• Mr. Cowles was discharged based on an adjustment 

disorder diagnosis when he was in fact suffering from 

PTSD. 

• The Army violated it’s own regulations by separating 

Mr. Cowles based on Adjustment Disorder “without 

allowing up to six months to determine if he in fact 

had AD.” 
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Issues for Advocates to Assess

• Is there proof that the veteran was not 

able to overcome her deficiencies after 

being afforded ample opportunity?
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Issues for Advocates to Assess

• Was the veteran properly notified in notification 
memorandum – not just for PD, but PD that impacts 
duty performance?

• (Army) specific allegations on which the proposed action 
is based and the specific provisions of this regulation 
authorizing separation.

• (Marine Corps) specific reasons for separation which 
forms the basis of the proposed separation, including the 
circumstances upon which each action is based and a 
reference to the applicable provisions of this chapter.

• This means that the SM must be notified of having a 
personality disorder that interferes with assignment or 
with performance of duty.
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Issues for Advocates to Assess

• Was a compensable disability also noted in 

notification memorandum?
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Issues for Advocates to Assess

• Was the veteran diagnosed with a compensable 

disability during service or after discharge from the 

military?

• SM may be consistently diagnosed with compensable 

disabilities prior to single diagnosis of PD or AD. 

• Once discharged, often see veterans subsequently 

diagnosed with a compensable disability. 

• Advocates should identify all diagnoses of compensable 

disabilities before and after discharge.
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Issues for Advocates to Assess

• Post 8/28/2008 cases:

• Was diagnosis properly corroborated? 

• Were PTSD and TBI properly 

considered?
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DOD and Service Branch Authorities

• Key provisions in DOD and service branch 

regulations governing administrative separations 

have changed significantly over time.

• It’s critical that you review the appropriate 

authorities that apply to your client.

• Key date: the date your client was discharged.
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Choosing the Appropriate Forum 

•Issues to Consider: 

•Remedy Sought

•Statute of Limitations 
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Choosing the Appropriate Forum

• Factual Scenario 1: Service member did not 

have a personality disorder or adjustment 

disorder, but had a compensable disability (e.g., 

PTSD, depression) that made him/her unfit to 

perform military duties. 

• Remedy 1: Obtain a record correction to reflect 

that the service member should have been 

medically retired for a compensable disability.
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Choosing the Appropriate Forum

Factual Scenario 2: Service member did not have a 

personality disorder or adjustment disorder but the record 

does not reflect that he/she had a compensable disability 

(e.g., PTSD, depression) that made him/her unfit to perform 

military duties. 

Remedy 2: Obtain a record correction to change the 

narrative reason for separation on their discharge 

certificate to something less stigmatizing, such as 

“Secretarial Authority”.    
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Choosing the Appropriate Forum

• If within 15 years of date of discharge: 

Discharge Review Board

• If discharged more than 15 years ago:

Board for Correction of Military 

Records
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Obtaining a Medical Opinion 

• If veteran does not have a diagnosis of a compensable 
disability but reports suffering from symptoms.  

• If diagnosis of compensable disability did not occur until many 
years post-discharge.  

• If veteran previously applied to BCMR. Can serve as new 
materials.

• As rebuttal, if after submitting an application, Correction 
Board/Discharge Review Board obtains a medical advisory 
opinion that is unfavorable. 
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Questions?
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