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Learning Outcomes:

Understand considerations for 

electing a personal appearance

Understand considerations

for appearance by law

students



To Have, or not to have a hearing, 

that is the question.

Hamlet



Authorities

 10 U.S.C. § 1553

 32 C.F.R. 70.8, Discharge Review Procedures

 32 C.F.R. 70.9, Discharge Reviews Board Standards

 Dep’t of Def Instruction (DoDI) 1332.28

 A person who requests a review under [10 U.S.C. 
1553] may appear before the board in person or by 
counsel or an accredited representative of an 
organization recognized by the Secretary of 
Veterans Affairs under chapter 59 of title 38.



Why Request a Hearing?

32 C.F.R. 70.8(a)(8) – Reconsideration 

Personal appearance

Represented by counsel or representative

Appropriate client

Higher grants rates for hearings



Appropriate Client

Litigation costs (travel costs, litigation materials)

Client wants to testify

Client is a good witness  

Timing of the application
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 No student practice rule—letter motion or DRB appearance form

 Students may present opening statement, conduct witness 

examinations, and make closing arguments

 Students may assist clients with personal statements, help gather 

evidence, moot witness testimony, and draft briefs

Appearance by law students
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Whomever, being an officer or employee of the U.S…

(1) Acts as agent or attorney for prosecuting any claim 
against the U.S..., or

(2) Acts as agent or attorney for anyone before any 
department, agency, court, court-martial, officer, or 
civil, military, or naval commission, in connection with 
any covered matter in which the U.S. is a party or has 
a direct and substantial interest…

Students and Conflict of Interest:

18 U.S.C. 205
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 18 U.S.C. § 205, Conflicts of Interest

 5 U.S.C. § 2105, “Employee”

 United States v. Bailey, 498 F.2d 677 (D.C. Cir. 1977) 

 Simmons v. U.S., 55 Ct. Cl. 56 (1920)

 Office of Government Ethics, Letter to Employee, Jan. 7, 1985

Students and Conflict of Interest

Authorities:
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 Reserve officers and enlisted personnel not on active duty or on 
active duty for training can prepare and submit discharge 
applications to the military boards.

 Federal Employees:

 Is federal employee “prosecuting a claim against the government”?

 § 205 exception: representing “any person who is the subject of 
disciplinary, loyalty, or other personnel administration 
proceedings...”

 Should client consent to representation by officer or employee?

Conflicts Takeaways



Presenting Evidence

Review DRB evidence prior to the hearing; 32 

C.F.R. 70.8 (b)(3)(i) Record Review of 

application, STRs, additional documents 

submitted by the applicant.

Board may have legal expert or psych expert, 

or both. 10 U.S.C. § 1553(d).

Presumption of regularity in the conduct of 

governmental affairs. 38 C.F.R. 70.8(b)(12)(vi).



Questions?

 Is accreditation required? Yes. 

10 U.S.C. § 1553 “counsel or accredited representative”

32 C.F.R. 70.8(b)(3)(ii) “counsel or representative”

32 C.F.R. 70.3 “lawyer…an accredited representative…”

 Will the DRB obtain all my client’s records? No. 

32 C.F.R. 70.8(b)(12)(vi). Presumption of regularity 

must be overcome by substantial credible evidence



Questions?

 Will the DRB respond to my questions prior to the 

hearing? Maybe.

32 C.F.R. 70.8(b)(7). Continuance and Postponement 

until date certain.

 Are DRB decisions available online? Yes.

Boards of Review Reading Rooms

 LexisNexis



Good luck!


